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1 JAMES McKINNEy
618 S. Wickiup Road
Apache Junction, Arizona 85119
Propria Persona

2

3

4

5

IN THE SUPERIOR COURT OF ARIZONA
PINAL COUNTY

6

RECEIVED

DEC 2í8 2010

LES

7
CASE NO.: CV2010-00970

8

JAMES McKINNEY, an individual,
James McKinney, an individual,

Plaintiff( s),
vs. NOTICE OF APPEAL

9

10
KONDAUR CAPITAL

CORPORATION, a Delaware
Corporation; KONDAUR VENTURE X,
LLC; an Delaware LLC; KONDAUR

CAPITAL TRUST SERIES 2009-3, a
Delaware Statutory Trust; DEUTSCHE

BANK TRUST COMPANY

DELAWARE, a Delaware Corporation;
PAULA CHASTAIN, an individual;
PETER BAI, an individual; FOLKS AND

O'CONNOR, PLLC, an Arizona LLC;
SECURITY TITLE AGENCY, an Arizon
Corporation; M & I MARSHALL AND

ILSLEY BANK, a Wisconsin Corporation;
JOHN JONES and JANE DOE JONES,
husband and wife, JOHN DOES and JANE

DOES I-X; ABC CORPORATIONS I-V;
and XYZ P ARTNERSIDPS I-V; ABC
LLCS i-v, XYZ TRUSTS i-v;

Defendants.

11

12

13

14

15

16

17

is

19

20

21

22

23

24

25 NOTICE is GWEN that the above-named Plaintiffs appeal to the Court of

26
Appeals, of the State of Arizona (Division 2) from all Ruling(s) and Judgment(s)



1 entered on this case, including the latest one for attorneys fees filed/mailed on

2
11/29/2010, (except those dated from January to March 2010). This Order appears

3

4 to be the final Order in the case, (and due to an earlier reinstatement still pending

5
as of this day as to when finaljudgment was made), this Notice of Appeal is made

6
herein for certainty.

7

8 Dated this 23rd day of December 2010.

9

10

-;/

c¡(11 ""~
James McKinney
Propria Persona

12

13

14

15 By:

16

17

18

19

20

21

22

23

24

25

26



1

2 CERTffilCATE OF SERVICE
3

4
ORIGINAL filed with the Clerk of 

the Court,

this 23rd day of December 2010, to:
5

6
Clerk of the Court

Pinal County Superior Court

7

8
A Copy of the foregoing was mailed
this 23rd day of December 2010 to:

9

10
Mark L Collins
Robert M. Savage
Gust Rosenfeld, P.L.C
One Church Avenue, Suite 1900
Tucson, Arizona 85701-1627

1l

12

13

14
Laura Sixkiller
Greenberg Traurig, LLP
2375 E. Camelback Road
Phoenix, Arizona 85016

15

16

17 Larry O. Folks

KatWeen A. Weber
FOLKS & O'CONNOR
1850 N. Central Avenue #1140
Phoenix, Arizona 85004

18

19

20

21

22 -.1
~r~..r.":../

mer¿23

24

25 /
26
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Index of Record Page i of 2

Index Of Record - Case Num: CV0201000970
Case Title: McKINNEY VS. KONDAUR CAPITAL CORP

DOCUMENTS:

00001
00002
00003
00004
00005
00006
00007
00008
00009
00010
00011
00012
00013
00014
00015
00016
00017
00018
00019
00020
00021
00022
00023
00024
00025
00026
00027
00028
00029
00030
00031
00032
00033
00034
00035
00036
00037
00038
00039
00040
00041
00042
00043
00044
00045

03/10/2010
03/12/2010
03/15/2010
03/15/2010
03/15/2010
03/15/2010
03/15/2010
03/15/2010
03/19/2010
03/19/2010
03/30/2010
04/01/2010
04/05/2010
04/07/2010
04/08/2010
04/12/2010
04/12/2010
04/13/2010
04/20/2010
04/27/2010
04/29/2010
05/03/2010
05/05/2010
05/17/2010
05/18/2010
OS/20/2010
OS/24/2010
OS/25/2010
OS/26/2010
06/03/2010
06/04/2010
06/08/2010
06/16/2010
06/30/2010
06/30/2010
06/30/2010
07/01/2010
07/02/2010
07/20/2010

. 07/20/2010
07/20/2010
07/20/2010
07/27/2010
07/27/2010
08/02/2010

CHANGE OF VENUE: Change of Venue Received
NOTICE: Change of Judge (NOT for Cause)
OBJECTION: OPPOSITION TO
Minute Entry: Change of Ju.dg
Minute Entry: Change of Judg
RESPONSE: TO MOTION
REQUEST: Request
NOTICE: Notice
OBJECTION: Objection
MOTION: Joinder
REPLY: Reply
CHANGE OF VENUE:CHANGE OF VENUE RECEIVED - ADDITIO
ORDER: Referring to Presiding Judge
RESPONSE: TO MOTION
ANSWER: ANSWER
NOTICE: Notice
RESPONSE: RESPONSE

. RESPONSE: RESPONSE
ORDER: Order
MOTION: Joinder
REPLY: Reply
OBJECTION: OPPOSITION TO
NOTICE: Filing Service
OBJECTION: Objection
REPLY: Reply
RESPONSE: RESPONSE
REQUEST: Request
REPLY: Reply
MINUTE ENTRY: MINUTE ENTRY (
MOTION: Joinder
RESPONSE: RESPONSE
MOTION: Motion
ORDER: Granting
NOTICE: Of Dismissal/Party
OBJECTION: Objection
NOTICE: Of removal to Federal Court

MINUTE ENTRY: MINUTE ENTRY (
NOTICE: Lodging
REQUEST: Request
NOTICE: Lodging
NOTICE: Filing Judgment
REQUEST: Request
ORDER: Extending Time
ORDER: Order
MINUTE ENTRY: MINUTE ENTRY (

file: / IC: \ClerksOffice\AIC\CV0201000970\Appeals\IndexOfRecord. html 9/7/2010



Index of Record

00046
00047
00048
00049
00050
00051
00052
00053
00054

08/02/2010
08/02/2010
08/02/2010
'08/02/2010
08/02/2010
08/02/2010
08/05/2010
08/05/2010
08/11/2010

Page 2 of 2

NOTICE: Bankruptcy
OBJECTION: Objection
OBJECTION: Objection
OBJECTION: Objection
NOTICE: APPEAL
NOTICE: Notice
Notice: Appeal (Civil)
SERVICE: Proof of Service
SERVICE: Certificate

file: /IC: \ClerksOffice\AIC\CV020i000970\Appeals\IndexOfRecord. html 9/7/20 i 0
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Index Of Record - Case Num: CV0201000970
Case Title: McKINNEY VS. KONDAUR CAPITAL CORP

DOCUMENTS:

00001
00002
00003

03/12/2010
03/30/2010
07/13/2010

RESPONSE: TO MOTION
CHANGE OF VENUE:CHANGE OF VENUE RECEIVED - ADDITIO
ORDER: Order

file:/ ie :\elerksOffice\Aie\eV020 l000970sup\Appeals\IndexOfRecord.... 9/7/2010



Kristi Youtsey Ruiz
Clerk of the Court

OFFICE OF THE CLERK OF THE SUPERIOR COURT
PINAL COUNTY

P.O. Box 2730
Florence, Arizona 85232

WRITER'S DIRECT LINE: (520) 866-5319

Tel: (520) 866-5300
Fax: (52Ó) 866-5320

September 7, 2010
RECEIVED

SEP 082010

lES
Jeffrey Handler, Clerk
Court of Appeals, Div. 2
400 W. Congress, Rm. 200
Tucson, AZ 85701-1374

RE: McKINNEY VS. KONDAUR CAPITAL CORP.
Pinal County Case No. CV201000970

Dear Mr. Handler:

The record on appeal and the supplemental record on appeal, both
deemed necessary for appeal purposes, were successfully
electronically transmitted this date.

Thank you.

Yours very truly,

By Denise Sowers, Deputy Clerk

cc: Laura Sixkiller, Esq.
Larry o. Folks, Esq.

Mark L. Collins, Esq.
James McKinney, Plaintiff/Appellant
File
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Civil Court Case Information - Case History Page 1 of4

The Judicial Branch of Arizona, Maricopa County
Civil Court Case Information - Case History

Case Information

Case Number: CV2010-090122 Judge: Potts, Karen

File Date: 1/4/2010 Location: Southeast

Case Type: Civil

Party Information

Party Name Relationship Sex Attorney

James McKinney Plaintiff Male Pro Per

Kondaur Capital Corporation Defendant Mark Collins

Kondaur Venture X, L L C Defendant Mark Collins

Kondaur Capital Trust Series 2009-3 Defendant Mark Collins

Deutsche Bank Trust Company Delaware Defendant Pro Per

Paula Chastain Defendant Female Robert Savage

Peter Bai Defendant Male Robert Savage

Folks And Oconnor P L L C Defendant Larry Folks

Security Title Agency Defendant Pro Per

M & i Marshall And IIsley Bank Defendant Laura Sixkiller

Case Documents

Filing Date Description Docket Date Filing

3/24/2010 REC - Receipt 3/30/2010

NOTE: CERTIFIED MAIL

2126/2010

2/26/2010

RDS - Remand Docket Sheet 3/812010

3/11/2010CME - Credit Memo

NOTE: $26.00 FOR TRANSMITTLE FEE FOR CHANGE OF VENUE FOR KONDAUR CAPITAL

2/25/2010 CME - Credit Memo 3/812010 Plaintiff(1 )

NOTE: $26.00 FOR OTHER 218

2/23/2010 MOT - Motion 2/24/2010

NOTE: MI Marshall IIsley Banks Motion to Strike Plaintiffs Motion for Summary Judgment or Alternatively for Enlargement of Time to

Respond to Motion for Summary Judgment or as a Further Alternative, Response in Opposition to Motion for Summary Judgment

2/23/2010 MTD - Motion To Dismiss 2/24/2010

NOTE: MI Marshall IIsley Banks Joinder in Defendant Folks OConnor, PLLCs Motion to Dismiss and the Kondaur Defendants Consolidated

Cross-Motion for Summary Judgment

212212010 MSJ - Motion For Summary Judgment 2/22/2010

NOTE: Kondaur Defendants Consolidated Cross-Motion for Summary Judgment AND OPPOSITION TO PLAINTIFFS MOTION FOR

SUMMARY JUDGMENT

2122/2010 SOF - Statement Of Facts 2/23/2010

NOTE: Kondaur Defendants Separate SEPARATE STATEMENT OF FACTS in Support of Consolidated Cross-MOTION FOR SUMMARY

JUDGMENT AND Opposition to Plaintiffs MOTION FOR SUMMARY JUDGMENT

http://www .superiorcourt.maricopa.gov / docket/Civil CourtCases/ caselnfo.asp ?caseNu... 7/14/2011



Civil Court Case Information - Case History Page 2 of4

2118/2010 MOT- Motion 2/18/2010

NOTE: Defendant Folks & OConnor, PLLCs Motion to Strike Plaintiffs Motion for Summary Judgment this case was transferred to Pinal

county 2110/10 but transmittal fee has not yet been paid filing is accepted.

2/1212010

2/11/2010

2/10/2010

024 - ME: Change Of Venue Granted

RTM - Returned Mail

2112/2010

2112/2010

RES - Response 2/16/2010 Plaintiff( 1 )

NOTE: TO DEFENDANT'S KONDAURS' MOTION TO DISMISS AS TO JAMES MCKINNEY AND ALL MOTIONS FOR JOINDER

2/10/2010 REL - Reply 2/10/2010

NOTE: MI Marshallllsley Banks Joinder in the Kondaur Defendants Consolidated Reply to Plaintiffs Response to Motion to Quash

Temporary Restraining Order; Opposition to Request for Preliminary Injunction; and Motion for Change of Venue and Opposition to Plaintiffs

Motion to Reverse Trustees Sale and Opposition to Plaintiffs Motion re Standing

2/10/2010 NAR - Notice Of Appearance 2111/2010

Notice of Appearance

21912010 MOT- Motion 2/10/2010

NOTE: Motion to Dismiss by Defendant Folks OConnor, PLLC

219/2010 MOT- Motion 2/10/2010

NOTE: Defendant Folks OConnor, PLLCs Motion to Strike

2/8/2010 REL - Reply 2/9/2010

NOTE: Joinder of Defendant Folks OConnor, PLLC in Kondaur Defendants Consolidated Reply to Plaintiffs Response to Motion to Quash

Temporary Restraining Order; Opposition to Request for Preliminary Injunction; and Motion to Change Venue and Opposition to Plaintiffs

Motion to Reverse Trustees Sale and Opposition to Plaintiffs Motions Re Standing

215/2010 OBJ - Objection/Opposition. 2/6/2010

NOTE: MI Marshallllsley Banks Joinder in Kondaur Defendants Opposition to Plaintiffs Motion to Strike

215/2010 REL - Reply 2/6/2010

NOTE: Consolidated Reply to Plaintiffs Response to Motion to Quash Temporary Restraining Order; Opposition to Request for Preliminary

Injunction; and Motion for Change of Venue and Opposition to Plaintiffs Motion to Reverse Trustees Sale and Opposition to Plaintiffs

Motions Re Standing

2/4/2010 NOT - Notice 21512010

NOTE: Joinder of Defendant Folks & OConnor, PLLC in Kondaur Defendants Opposition to Plaintiffs Motion to Strike - Filing fee $223.00

paid on receipt #20335524

21212010 MOT-Motion 213/2010

NOTE: Motion to Strike or Extend Reply Deadline

2/1/2010 MOT -Motion 2/3/2010 Plaintiff(1 )

NOTE: STANDINGI TO FIRST ADJUDICATE DEFENDANTS STANDING AND STRIKE DEFENDANTS PLEADINGS FOR LACK OF

STANDING AND REQEUST TO HOLD DEFENDANTS MOTION TO QUASH IN ABEYANCE UNTIL THAT ADJUDICATION

211/2010 REQ - Request 213/2010 Plaintiff(1 )

NOTE: FOR A SHORT EXTENSION OF TIME TO RESPOND TO DEFENDANTS MOTION TO QUASH

RES - Response 213/2010 Plaintiff( 1 )

NOTE: TO DEFENDANT'S MOTION TO QUASH AND CROSS MOTION TO FIRST ADJUDICATE DEFENDANT'S STANDING AND TO

STRIKE DEFENDANT'S PLEADINGS FOR THAT LACK OF STANDING AND REQUEST TO HOLD DEFENDANTS' MOTION TO QUASH

IN ABEYANCE UNTIL THAT ADJUDICATION

2/1/2010 AFF - Affidavit 2/1/2010

http://www . superiorcourt.maricopa.gov/ docket/CiviICourtCases/ caseInfo.asp ?caseNu... 7/14/2011



Civil Court Case Information - Case History Page 3 of4

NOTE: IN SUPPORT OF PLAINTIFFS RESPONSE TO DEFENDANTS MOTION TO QUASH AND CROSS MOTION TO 1ST

ADJUDICATE DEFENDANTS STANDING AND TO STRIKE DEFENDANTS PLEADINGS FOR THAT LACK OF STANDING AND

REQUEST TO HOLD DEFENDANTS MOTION TO QUASH IN ABEYANCE UNTIL THAT ADJUT

211/2010 2/1/2010 Plaintiff(1 )AFF - Affidavit

NOTE: IN SUPPORT OF PLAINTIFFS RESPONSE TO DEFENDANTS MOTION TO QUASH AND CROSS MOTION TO 1ST

ADJUDICATE DEFENDANTS STANDING AND TO STRIKE DEFENDANTS PLEADINGS FOR THAT LACK OF STANDING AND

REQUEST TO HOLD DEFENDANTS MOTION TO QUASH IN ABEYANCE UNTIL THAT ADJUI

211/2010 215/2010 Plaintiff( 1 )NOF - Notice Of Filing

NOTE: ATIACHMENTS TO PLAINTIFFS' RESPONSE TO DEFENDANT'S MOTION TO QUASH AND CROSS MOTION TO FIRST

ADJUDICATE DEFENDANT'S STANDING AND TO STRIKE DEFENDANT'S PLEADINGS FOR THAT LACK OF STANDING AND

REQUEST TO HOLD DEFENDANTS' MOTION TO QUASH IN ABEYANCE UNTIL THAT ADJUDICATION

1/29/2010 1/30/2010OBJ - Objection/Opposition.

NOTE: Opposition to Motion to Strike

1/26/2010 1/27/2010MTD - Motion To Dismiss

NOTE: MI Marshallllsley Banks Joinder in Motion to Dismiss as to James McKinney (The Relative) 1 PAID $223.00 01/27/2010 Receipt

#20309328

1/26/2010 MOT-Motion 1/27/2010

1/27/2010

1/25/2010

1/25/2010

1/2212010

1/2212010

1/22/2010

1/22/2010

1/22/2010

1/22/2010

1/2212010

1/22/2010

1/2212010

1/20/2010

1/2212010 Plaintiff(1 )

1/22/2010 Plaintiff(1 )

NOTE: MI Marshallllsley Banks Joinder in Motion for Change of Venue

1/26/2010 MOT - Motion

NOTE: Joinder of Defendant Folks OConnor, PLLC in Motion for Change of Venue

1/25/2010 NOF - Notice Of Filing

NOTE: Notice of Filing Corrected Declaration of D. Peter Bai

1/22/2010 MOT - Motion

NOTE: Motion to Dismiss as to James McKinney (The "Relative")

1/22/2010

1/21/2010

023 - ME: Order Entered By Court

AFS - Affidavit Of Service

NOTE: M & I MARSHALL & IISLEY BANK SERVED 01/06/2010

112112010 AFS - Affidavit Of Service

NOTE: FOLKS AND OCONNER PLLC SERVED 01/06/2010

112112010 AFS - Affidavit Of Service

NOTE: KONDAUR CAPITAL CORP. SERVED 01/06/2010

112112010 AFS - Affidavit Of Service

1/21/2010 AFS - Affidavit Of Service

1/21/2010 SUM - Summons

1/21/2010 SUM - Summons

1/21/2010 SUM - Summons

1/20/2010 023 - ME: Order Entered By Court

1/20/2010 MSJ - Motion For Summary Judgment

1/20/2010 MOT-Motion

NOTE: TO STRIKE ALL DEFENDANTS PROVIDENT FUNDING ASSOCIATES LP AND MAX DEFAULT SERVICES CORPS MOTIONS

PLEADINGS ETC AND GRANT PLAINTIFF SUMMARY JUDGMENT FOR DEFENDANTS AND DEFENDANTS ATIORNEYS FAILURE

TO APPEAR

http://www .superiorcourt.maricopa.gov 1 docket/CivilCourtCasesl caselnfo .asp ?caseNu... 7/14/2011



Civil Court Case Information - Case History Page 4 of4

1/19/2010 NOF - Notice Of Filing 1/20/2010

NOTE: Notice of Filing Attachments to Motion to Quash TEMPORARY RESTRAINING ORDER; Opposition to Request for Preliminary

Injunction; and Motion for Change of Venue

1/15/2010 APL - Application 1/20/2010 Plaintiff(1 )

NOTE: FOR REVERSAL OF LACK OF GOOD FAITH POST T R 0 TRUSTEE'S SALE

1/15/2010 MTQ - Motion To Quash 1/19/2010

NOTE: MOTION TO QUASH TEMPORARY RESTRAINING ORDER; OPPOSITION TO REQUEST FOR PRELIMINARY INJUNCTION;

AND MOTION FOR CHANGE OF VENUE - Filing fee $223.00 paid on receipt #20293948

1/8/2010 NDC - Notice Of Deposit With Court 1/8/2010

NOTE: $250.001 BONDI JAMES MCKINNEY

11712010 NDC - Notice Of Deposit With Court 118/2010

NOTE: $250.00 SURETY BOND

1/6/2010 023 - ME: Order Entered By Court 1/6/2010

1/5/2010 COM - Complaint 1/6/2010 Plaintiff(1 )

NOTE: QUIET TITLE BREACH OF CONTRACT VIOLATION OF THE FAIR DEBT COLLECTIONS PRACTICES VILATION OF AZ

CONSUMER FRAUD ACT VIOLATION OF TRUTH IN LENDING ACT VIOLATION OF HOME OWNERSHIP AND EQUITY PROTECTION

ACT WIOLATION OF THE FAIR DEBT COLLECTIONS PRACTICES

1/4/2010

1/4/2010

COM - Complaint 1/5/2010 Plaintiff( 1 )

CCA - Cert Compulsory Arbitration 1/5/2010

Case Calendar

Date Time Event

1/20/2010 16:30 Order To Show Cause

Judgments
There are no judgments on file

http://www .superiorcourt.maricopa.gov /docket/Civil CourtCases/ caseInfo . asp ?caseNu... 7/14/2011
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Public Access to Court Information - Case Search

Case Information
Case Number:

itle:
Court:
Judae:

S-1100-CV-200903764
MCKINNEY vs KONDAUR CAPITAL CO
Pinal County Superior
THE HON WILLIAM J O'NEIL

Category:
Filing Date:
Disposition Date:

Civil
09/08/2009

PETERBAI DEFENDANT - D 6

PAULA CHASTAIN DEFENDANT - D 5

MARK L COLLINS ATIORNEY - Y2

DEUTSCHE BANK TRUST COMPANY DELAWARE DEFENDANT - D 4

FOLKS OCONNOR PLLC DEFENDANT - D 7

KONDAUR CAPITAL CORPORATION DEFENDANT - D 1

KONDAUR CAPITAL TRUST SERIES 2009-3 DEFENDANT - D 3

KONDAUR VENTRUE X LLC DEFENDANT - D 2

M&I MARSHALL AND ILSLEY BANK DEFENDANT - D 9

JAMES MCKINNEY PLAINTIFF - P 1

SEPRO ATIORNEY - Y 1

SECURITY TITLE AGENCY DEFENDANT - D 8

Case Activity --
Date Description Party

09/02/2010 ORDER: Dismissing Case w/o Prejudice P 1

07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D6

07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D8

07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D3

07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D 5

07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D7

07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D4

07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D9

07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) P 1

07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D2

07/01/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D 1

03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D6

03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D8

03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D3

03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D5

03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D7

03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) D4



03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) 09
03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) P 1

03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) 02
03/10/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) 01
02/16/2010 APPLICATION: APPLICATION 01
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) 06
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) 08
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) 03
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) 05
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) 07
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) 04
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) 09
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) P 1

01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) 02
01/26/2010 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) 01
01/20/2010 NOTICE: Appearance 01
01/06/2010 NOTICE: Of Dismissal/Party 06
01/06/2010 NOTICE: Of Dismissal/Party 03
01/06/2010 NOTICE: Of Dismissal/Party 05
01/06/2010 NOTICE: Of Dismissal/Party 07
01/06/2010 NOTICE: Of Dismissal/Party 04
01/06/2010 NOTICE: Of Dismissal/Party 09
01/06/2010 NOTICE: Of Dismissal/Party 02
01/06/2010 NOTICE: Of Dismissal/Party 01
11/20/2009 REPl Y: Reply 07
11/10/2009 RESPONSE: TO MOTION P 1

10/26/2009 MinuteEntry event for MINUTE ENTRY: MINUTE ENTRY (GENERIC) 09
10/26/2009 RESPONSE: TO MOTION P 1
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Robert M. Savage, SB #020662
(rsavage@gustlaw.com)

5

6

RECEIVED

MAR 0.2 2010

lES

Attorneys for Dejèndants Kondaur Capital Corporation,
7 Kondaur Venture X, LLC,. and Kondaur Capital Trust Series 2009-3

8

9

10

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

. 1 1 JAMES McKINNEY, an individual,
JAMES McKINNEY, an individual,

12 Real Parties In Interest,

13

14 vs.

15 KONDAUR CAPITAL CORPORATION,

16 a Delaware corporation; KONDAURVENTURE X, LLC, a Delaware LLC;
KONDAUR CAPITAL mUST SERIES

17 2009-3, a Delaware statutory trust;
DEUTSCHE BANK mUST COI\1PANY

18 DELA WARE, a Delaware corporation;
PAULA CHASTAIN, an individual;

19 PETER BAI, an individual; FOLKS AND
O'CONNOR, PLLC, an Arizona LLC;

20 SECURITY TITLE AGENCY, an Arizona
corporation; M&I MARSHALL AND

21 ILSLEY BANK, a Wisconsin corporation;
JOHN DOES and JANE DOES, nusband

22 and wife; JOHN DOES and JANE DOES I-

X; ABC CORPORA nONS i-v; XYZ
23 . PARTNERSHIPS i-V; and ABC LLCs I-V;

24 XYZ TRUSTS i-v,

Plaintiffs,

25

26

Defendants.
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1

2

3

It is undisputed that Plaintiff James McKinney ("Borrower") borrowed more than

$400,000 to build a house on the "Subject Property." Having failed to repay that debt, the

Borrower and his son, Plaintiff James McKinney C'Relative"), have filed this lawsuit alleging

4
eleven separate causes of action, each of which they claim would result in the Borrower taking

5

6

7

8

9

10

11

12

13

14

15

the Subject Property free of his unpaid debt. Upon scrutiny, each of Plaintiffs' claims fails as a

matter of law. Accordingly, the "Kondaur Defendants"! are entitled to summary judgment

bringing this matter to a close.

RELEVANT CHRONOLOGY

The facts of this case are rather straightforward. In February 2007, the Borrower

borrowed $408,458.00 ("McKinney Loan") from Defendant M & I Marshall &, Ilsley Bank

("M&I") for the constniction of a house on the Subject Property. (Separate Statement of Facts

("SOF") 111) The McKinney Loan was evidenced by a Promissory Note signed by the

Borrower ("McKinney Note"). (SOF 112) Repayment of the McKinney Note was secured by a

deed of trust executed by the Borrower ("McKinney Trust Deed") encumbering the Subject
16

17 Property. (SOF 113) M&I was the named beneficiary under the McKinney Trust Deed. (SOF

18 113)

19 Beginning in February 2009, the Borrower stopped making the payments required by

20 the McKinney Note. (SOF 114) As a result of the Borrower's default, Defendant Folks &

21 O'Connor ("Folks"), in its capacity as tnistee under the McKinney Trust Deed, mailed and

22

23

24

25

26

recorded a Notice of Trustee's Sale ("Sale Notice") on June 5, 2009. (SOF 115) The "Trustee's

Sale" was originally scheduled for September 9,2009. (SOF'S)

i The Kondaur Defendants consist of K0l1:daur Capital Corporation, Kondaur Venture X, LLC, Kondaur
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1 On August 4, 2009, M&I assigned its interest in the McKinney Note and the McKinney

2 Trust Deed to Defendant Kondaur Capital Corp. ("Kondaur Capital 

"). (SOF 'r6) That

3
assignment was accomplished through an indorsed allonge ("McKinney Allonge") and an

4
Assignment of Deed of Trust ("McKinney Assignment") recorded on September 2,2009. (SOF

5

6
'r6) The existence of the McKinney Assignment was disclosed to the Borrower through a

written Notice of Assignment mailed to him in July 2009. (SOF '7)
7

8
On August 8,2009, the Borrower filed a lawsuit in Pinal County Superior Court ("Pinal

9 Lawsuit") seeking to stop the Trustee's Sale. (SOF 'r8) Although the Borrower's request for a

10 temporary restraining order was denied in the Pinal Lawsuit, Kondaur Capital voluntanly and

11

12

13

14

15

16

17

18

19

repeatedly postponed the Trustee's Sale to facilitate settlement discussions. (SOF 19) The last

voluntary postponement occurred on December 15,2009, at which time the Trustee's Sale was

rescheduled for January 5, 2010 at 9:05 AM.2 (SOF 'r17) This litigation followed.

DISCUSSION

I. Kondaur Capital is Entitled to Enforce the McKinney Note and the McKinney
Trust Deed.

The Plaintiffs declare in their Complaint, that Kondaur Capital's "lack of standing

pursuant to A.R.S. § 47.3302" is "the primary cause of this complaint." (See Complaint at '25)

Section 47-3302 merely defines "holder in due course." According to Plaintiffs, Borrower's
20

21
own default makes the McKinney Note unenforceable by the Kondaur Defendants. The

22 Plaintiffs are incorrect.

23 Contrary to Plaintiffs' argument, holder-in-due-course status is not the sine qua non of

24

15

26
Capital Trust Series 2009-3, Paula Chastain, and Peter Bai.
2 Although the Trustee's Sale was held, a trustee's deed has not yet been recorded.
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note enforceability. Section 47-3301, AR.S., declares: nrperson entitled to enforce' an

2 instrument means the holder of the instrument . . . . il (Emphasis added). As it relates to this

3

4

5

6

promissory note . . . is the person who has legally acquired possession of the same, by
7

8

9

case, a Ilholderll is defined as Ilthe person in possession of a negotiable instrument that is

payable either to bearer or to an identified person that is the person in possession.1l AR.S. § 47~

1201(21)(a). See also Black's Law Dictionary at 731 (6th ed. 1990) (IlThe holder of a . . .

indorsement or delivery, and who is entitled to receive payment of the instrument.").

The distinction between a "holderll and a "holder in due course" is that a Ilholder-in-due-

10 course is free from all personal defenses" against the instrument while a holder is not. Great

11

12

13

14

15

Id Absent such a defect, a holder is fully entitled to enforce a promissory note. Id
16

17

18

Western Bank and Trust Co. v. Pima Say. and Loan Ass'n, 149 Ariz. 364,367,718 P.2d 1017,

1020 (App. 1986). Nevertheless, a holder need. not be a holder in due course to enforce a note.

Fletcher v. Hill, 10 Ariz. App. 351, 353~54, 458 P.2d 971,973-74 (1969). Indeed, as explained

in Fletcher, holder in due course status "merely protects such holders from defects in the note."

There is no debate that Kondaur Capital is the holder of the McKinney Note. The

McKinney Allonge specifically indorsed the McKinney Note. And, although indorsed in

19 blank, the McKinney Note is undeniably in the possession of Kondaur Capital. (SOF '6) See

20 AR.S. § 47-3205(B) ("When indorsed. in blank, an instrument becomes payable to bearer and

21

22

23

24
Note and the McKinney Trost Deed.

25

26

may be negotiated by transfer of possession alone until specially indorsed."). The recorded

McKinney Assignment is further evidence that Kondaur Capital is the holder of the McKinney

Note and, therefore, entitled to enforce it. Thus, there has been no splitting of the McKinney

Nor is this a case where there are defects in the McKinney Note preventing its
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

is

16

17

18

19

20

21

22

23

24

2S

26

enforcement. The Borrower does not deny executing the McKinney Note and receiving the

proceeds from the McKinney Loan. Indeed, the Borrower's only asserted basis to escape

repaying the McKinney Note is that the Borrower had already defaulted when Kondaur Capital

acquired the note. But it would truly be an absurd result if the Borrower could extinguish his

promise to repay the McKinney Loan simply by breaking it. If that were the case, it would be

impossible to collect debts, the lending of money would cease and commerce would come to a

screeching halt. Because there is no actual defect in the McKinney Note, Plaintiffs' holderMin-

due-course arguinent fails as a matter oflaw.

Count I of Plaintiffs' Complaint seeks quiet title based entirely on Plaintiffs' holder-in-

due-course argument. Because that argument fails, so too does Count I. Plaintiffs simply

cannot rely on the Borrower's own default to magically obtain title to the Subject Property free

of the underlying debt owed by the Borrower.

Likewise, Count IT is based entirely on Plaintiffs' holder-in-due-course argument.

Because Kondaur Capital is the holder of the McKinney Note and because the Borrower's

default cannot prevent enforcement of that note, Count II fails as a matter of law.

Counts VIII and Xii3 are similarly deficient. Additionally, to the extent that Counts

VIII and XII claim that Kondaur Capital's interest is invalid because it was not recorded, they

are incorrect. See A.R.S. § 33-412. The McKinney Assignment was, indeed, recorded.

II. The Kondaur Defendants did not Breach Any Contract

Count III of Plaintiffs' Complaint alleges that "Plaintiff and Defendants entered into a

variety of agreements" and "Defendants breached all of the agreements." (Complaint at,,. 158

3 Count XII is the last count of 
the Complaint. Although numbered twelve, it is, in fact the eleventh cause of

action asserted in the Complaint.
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1 and 159) The only agreement involved in this case is the agreement to loan the Borrower more

2 than $400,000 as evidenced by the McKinney Note and the McKinney Trust Deed.

3 There is no doubt that the Borrower received the benefit of the McKinney Loan to

4
construct a house on the Subject Property. Although the Borrower has admitted that he

5
defaulted on his obligation to repay the McKinney Loan, he has not identified how any of the

6
Defendants, much less the Kondaur Defendants breached that agreement. Consequently, Count

7

8 III fails.

9 To the extent Plaintiffs are arguing that alleged violations of the federal Real Estate

10 Settlement Procedures Act (IlRESPA"), 12 U.S.C. §§ 2601 through 2617, excuse Borrower's

11 performance of his obligation to repay the McKinney Loan, they are incorrect. First, the

12 alleged violations do not exist. Second, and perhaps more importantly, nothing in RESPA

13
vitiates a borrower's obligation to repay a debt.

14
Plaintiffs' RESPA allegations involve a purported failure to respond to a "qua1ified

15

written requestll pursuant to 12 U.S.C. § 2605(e). That section pemiits a borrower to submit
16

17 written questions regarding the "servicing" of a loan. 12 U.S.C. § 2605(e)(l)(A). The term

18 "servicing" means "receiving any scheduled penodic payments from a borrower pursuant to the

19 terms of any loan." 12 U.S.C. § 1605(i). A qualified written request regarding loan servicing

20 must "includeO a statement of the reasons for the belief of the borrower, to the extent

21 applicable, that the account is in error or provides sufficient detail to the servicer regarding

22 other information sought by the borrower." 12 U.S.C. § 2605(e)(I)(B)(ii).

23
Contrary to Plaintiffs' assertions, the Kondaur Defendants appropnately responded to

24
each of the Borrower's various letters attempting to forestall foreclosure. The Kondaur

25

26 Defendants received the first such letter, titled "Wntten Notice of Loan Dispute" ("Dispute
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1

2

3

4

5

6

7

8

9

Notice") on August 17, 2009. (SOF'1I11) The next day the Kondaur Defendants responded in

writing to the Dispute Notice informing the Borrower that, inter alia, the "security interest in

your property remains intact and is fulIy enforceable." (SOF 'iI12) Subsequently, the Kondaur

Defendants received from the Borrower written correspondence dated August 18, 2009 and

titled "Notice of Loan Rescission" ("Rescission Notice"). (SOF'1I13) On August 24,2009, the

Kondaur Defendants responded in writing to the Rescission Notice informing the Borrower

that: "(T)he right to rescind does not apply to 'a residential mortgage transaction' pursuant to

Regulation Z § 226.23(f)(1). A 'residential mortgage transaction' is defined by the Truth in

10 Lending Act in 15 U.S.C. § 1602(w) as a transaction in which 'a security interest. . . is created.

11

12

13

14

is
twenty.one pages long and contained almost two.hundred questions, virtually none of which

16

17

18

. . to finance the acquisition or initial construction of. . . (a) . . . dwelling.'" (SOF 'iI14)

On August 20, 2009, the Kondaur Defendants received from the Borrower written

correspondence titled "Qualified Written Request, Complaint, Dispute of Debt and Validation

of Debt Letter, TILA Request" ("Servicing Request"). (SOF 'iI15) The Servicing Request was

had to do with the servicing of the McKinney Loan. rSOF '1115) On September 2 1, 2009 the

Kondaur Defendants responded in writing to the Servicing Request and provided the Borrower

19 with true and accurate copies of: (1) the McKinney Note; (2) the McKinney Trust Deed; (3)

20 the payment history on the McKinney Loan; (4) the Final Settlement Statement generated when

21

22

23

24

25

26

the McKinney Loan was funded; and (5) the written notices sent to Borrower informing him

that the McKinney Loan had been assigned to Kondaur Capital. (SOF 'iI16)

On December 26, 2009, the Kondaur Defendants received written correspondence from

the Borrower dated December 24, 2009 ("December Letter") in which the Borrower claimed to

"have grave doubts to whom I am dealing with (sic)" and demanded to negotiate with the "Real

355092
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1

2

3

4

5

6

Party in Interest." (SOF iJ18) On January 4, 2010, the Kondaur Defendants responded in

writing to the December Letter informing Borrower, inter alia, that: "As you are very well

aware, you have been working with Kondaur, the current Note Holder, for the last six (or

more) months in order to resolve the delinquency of your mortgage." (SOF iJ19) Included with

the Kondaur Defendants' written response to the December Letter were copies of: (l) the

recorded McKinney Assigrunent; (2) the Dispute Notice; (3) the Kondaur Defendants' response
7

8
to the Dispute Notice; (4) the Servicing Request; and (5) the Kondaur Defendants' response to

9 the Servicing Request, including all attachments thereto. (SOF'1 9)

10

11

12

13

14

15

In sum, although none of the Borrowets letters clearly identified any reasons that the

Borrower believed the servicing of the account to be in error, the Kondaur Defendants provided

the Borrower with copies of: (1) the McKinney Note; (2) the McKinney Trust Deed; (3) the

recorded McKinney Assignment; (4) the payment history on the McKinney Loan; (5) the Final

Settlement Statement generated when the McKinney Loan was funded; (6) and the written

notices sent to Borrower informing him that the McKinney Loan had been assigned to Kondaur

16

17

18

Capital. In spite of all the information supplied to the Borrower, he continued to feign

ignorance regarding Kondaur Capital's possession of the McKinney Note. Be that as it may,

19 Kondaur's responses fully satisfy its obligations under 12 U.S.C. § 2605(e).

20

21

22

23

24

Moreover, even if Plaintiffs could establish a RESPA violation, it does not vitiate the

Borrower's obligation to repay the McKinney Loan. As stated in 12 U.S.C. § 2615: "Nothing

in this chapter shall affect the validity or enforceability of any sale or contract for the sale of

real property or any loan, loan agreement, mortgage, or lien made or arising in connection with

a federally related mortgage loan. li In short, the Borrower simply cannot use RESPA to evade
25

26 his obligation to repay the McKinney Loan.
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III. The Kondaur Defendants Have Not Committed Consumer Fraud.

2 Count iv of Plaintiffs' Complaint alleges a private action under Arizona's Consumer

3

4

5

6

7

8

9

10

11

12

13

14

15

Fraud Act. A.R.S. §§ 44-1521 et.seq. "To succeed on a claim of consumer fraud, a plaintiff

must show a false promise or misrepresentation made in connection with the sale or

advertisement of merchandise and consequent and proximate injury resulting from the

promise." Kuehn v. Stanley, 208 Ariz. 124, 'rl6, 91 P.3d 346, 'r16 CAppo 2004). A plaintiff

must also establish detrimental reliance on the alleged misrepresentation. ¡d.

Here the Kondaur Defendants are merely enforcing preexisting instruments, specifically

the McKinney Note and the McKinney Trost Deed. As such, the Kondaur Defendants did not

sell or advertise anything to Plaintiffs. Thus, Plaintiffs' consumer fraud action fails from its

inception.

Moreover, there is no evidence that the Kondaur Defendants made any

misrepresentations or false statements in their efforts to enforce the McKinney Note or the

McKinney Trust Deed. Nor is there any evidence that Plaintiffs relied, justifiably or otherwise,
16

17 to their detriment on any representations of the Kondaur Defendants. Indeed, Plaintiffs have

18 refused to enter into any agreement with the Kondaur Defendants. It. is difficult to conceive

19 how Plaintiffs detrimentally relied on any statements by the Kondaur Defendants when

20 Plaintiffs have not entered into any agreements with the Kondaur Defendants.

21

22

23

24

iv. Plaintiffs Are Not Entitled to Relief Under the Truth in Lending Act.

Plaintiffs' fifth cause of action seeks alternative relief of quiet title or damages under the

federal Truth in Lending Act ("TILA"). 15 U.S.C. §§ 1601 et seq. TILA does not, however,

provid~ any basis for quiet title. Additionally, Plaintiffs' cause of action for damages for
25

26 alleged TILA violations is barred by the statute of limitations.
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1 A. The Borrower has no right to rescind under TILA.

2 Apparently, the Borrower seeks quiet title based on the limited right of rescission

3 codified in 15 U.S.C. § 1635. However, that section expressly exempts from rescission l'a

4
residential mortgage transaction as defined in section 103(w).114 is U.S.C. § 1635(e)(l).

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Section 103(w) defines a "residential mortgage transaction" as: "a transaction in which a

mortgage, deed of trust, purchase money security interest arising under an installment sales

contract, or equivalent consensual security interest is created or retained against the consumer's

dwelling to fmance the acquisition or initial construction of such dwelling." 15 U.S.C. §

1602(w). To the extent any clarification was necessary, the Federal Reserve Board has adopted

"Regulation Z,ii ,12 C.F.R. Part 226, pursuant to its authority under TILA See 15 U.s.C.

§ 1603. As made abundantly clear in Regulation Z: "The right to rescind does not apply to the

following: (1) A residential mortgage transaction." 12 C.F.R. Part 226.23(f)(1).

As noted above, the McKinney Loan was for the construction of a dwelling. As such,

the McKinney Loan is expressly excluded from the limited right of rescission included within

TILAs 15 U.S.C. § 1635(f)(1); 12 C.F.R. Part 226.23(f)(1). Thus, McKinney has no basis to

rescind the McKinney Loan or to seek quiet title based on TILA.

B. Plaintiffs' claims for TILA damages are time barred.

Civil liability for TILA violations is governed by is U.S.C. § 1640. Under that section,

an action for damages must be brought "within one year from the date of the occurrence of the

violation. 
ii is U.S.C. § 1640(e). The date of the violation refers to the date "the loan

documents were signed." Meyer v. Ameriquest Mortgage Co., 342 F.3d 899, 902 (9th Cir.

4 The referenced Section 103(w) is codified as is U.S.C. § 1602(w).
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

2003).

The McKinney Loan documents were signed in February 2007. Consequently, any

action for damages under TILA expired in February 2008. The present lawsuit was not filed

until January 2010 and is, therefore, barred.

It is further worth noting that Plaintiffs' alleged TILA violations were not committed by

the Kondaur Defendants. As an assignee of the McKinney Note, the Kondaur Defendants can

be liable under TILA "only if the violation for which such action or proceeding is brought is

apparent on the face of the disclosure statement." 15 U.S.C. § 1641(a). Plaintiffs have not

identified any specific TILA disclosure violations, much less shown that they were apparent on

the face of any TILA disclosure statements.

v. Plaintiffs are not entitled to relief under Home Owners Equity Protection Act.

Count VI of Plaintiffs' Complaint seeks quiet title or damages under the federal Home

Ownership and Equity Protection Act ("HOEPA"). 15 U.S.C. § 1639. However, HOEPA has

no application to this case. And, even if HOEP A applied it provides no basis for quiet title and

Plaintiffs' claim for damages is barred by the statute of limitations.

A. HOEPA is inapplicable.

HOEPA was adopted to supplement TILA by requiring additional disclosures in a

narrow class of mortgages defined in 15 U.S.C. § 1602(aa). 15 U.S.C. § 1639(a). As explained

in 15 U.S.C. § 1602(aa):

(1) A mortgage referred to in this subsection means a consumer
credit transaction that is secured by the consumer's principal

dwelling, other than a residential mortgage transaction, a

reverse mortgage transaction, or a transaction under an open end

5 Even if rescission were possible, the Borrower would be required to return the proceeds of the McKinney Loan

as a condition of such rescission. 15 U.S.C. § 1635(b).
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1

2

3

4

5

6

7

8

9

credit plan, if-

(A) the aimual percentage rate at consummation of the
transaction will exceed by more than 10 percentage points the
yield on Treasury securities having comparable periods of
maturity on the fifteenth day of the month immediately preceding
the month in which the application for the extension of credit is
received by the creditor; or

(8) the total points and fees payable by the consumer at or before
closing will exceed the greater of-

(i) 8 percent of the total loan amount; or

(ii) $400. (Emphasis added).

10 Thus, by its own temis, HOEPA does not apply to "residential mortgage transactions." As

i 1 noted above, 15 U.S.C. § 1602(w) defines a "residential mortgage transaction" as: lIa

12

13

14

15

transaction in which a mortgage, deed of trust, purchase money security interest arising under

an installment sales contract, or equivalent consensual security interest is created or retained

against the consumer's dwelling to finance the acquisition or initial construction of such

dwelling."
16

17

18

Because the McKinney Loan was a residential mortgage transaction, HOEPA does not

apply. And, even if that were not the case, HOEPA does not apply because the McKinney

19 Loan was not a high interest loan under 15 U.S.C. § 1602(aa)(I)(A). Nor did the "total points

20

21

and fees payable by the consumer at or before closing" exceed "8 percent of the total loan

amount." is U.S.C. § 1602(aa)(IXB). Indeed, the final settlement statement for the McKinney
22

Loan reflects total fees of $2,635.33 or less than 1% of the total loan amount.6 (SOF 11) This
23

24

25

is far less than the threshold amount required to triggerHOEPA disclosures under 15 U.S.C. §

6 To be precise, the total fees charged in connection with the McKinney Loan were 0.64% of 

the total loan amount
26 ($2,635.33 .;. $408,458). (SOF'I 1
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5

6

7

8

9

10

11

12

13

14

15

16

17

18

19 Plaintiffs, the Kondaur Defendants did not verify this disputed debt in accordance with 15

20 V.S.C. § 1692g(b). Given the Borrower's admission that he stopped making payments on the

21

22

23

24

25

26

i

2

3

4

1602(aa)(I)(B).

B. Plaintiffs have no right to rescind under HOEPA.

Even assuming arguendo that HOEP A applied, that statute contains no independent

right of rescission. See generally 15 U.S.C. § 1639. Thus, to the extent a rescission could be

justified based on'a HOEPA violation, it must be accomplished through the provisions of 15

U.S.C. § 1635. As discussed above, "residential mortgage transactions, it such as the one at

issue here, are exempt from rescission. 15 U.S.C. § 1635(e).

C. Plaintiffs' claims for HOEPA damages are time barred.

Like TILA, civil liability for HOEPA violations is governed by 15 U.S.C. § 1640. As

discussed above, an action for damages must be brought within one year of signing the loan

documents. 15 U.S.C. § 1640(e). Consequently, even if Plaintiffs had HOEPA claims, they

expired in February 2008 almost two years before this action was filed.

VI. Plaintiffs Are Not Entitled to Relief Under the Fair Debt Collection Practices Act.

Plaintiffs' seventh cause of action alleges that they are entitled to quiet title or damages

for violations of the Fair Debt Collection Practices Act. 15 U.S.C. § 1692. According to

Plaintiffs, such relief is appropriate because the Borrower disputed the debt and, according to

McKinney Note, the feigned dispute over the debt was nothing more than a thinly veiled

attempt to forestall foreclosure. Be that as it may, the Kondaur Defendants adequately verified

the debt before proceeding with the Trustee's Sale.

Section 1692g(b), 15 U.S.C., states in pertinent part:

If the consumer notifies the debt collector in writing. . . that the
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1 1

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

I

2

3

debt, or any portion thereof, is disputed, or that the consumer
requests the name and address of the original creditor, the debt
collector shall cease collection of the debt, or any disputed

portion thereof, until the debt collector obtains verification of the
debt... ."

4
A debt collector satisfies its obligations under 15 U.S.C. § 1692g(b) if it provides the debtor

5

6
with a copy of his contract with the original creditor and evidence of non-payment of the debt.

Senftle v. Landau, 390 F.Supp.2d 463, 474 nJ 1 (D. Md. 2005).
7

8
As noted above, before proceeding with the Trustee's Sale, the Kondaur Defendants

9 provided the Borrower with copies of (l) the McKinney Note; (2) the McKinney Trust Deed;;

10. and (3) the payment history on the McKinney Loan. (SOF'16) No further verification was

required, particularly considering that the Borrower acknowledges that he quit paying this debt.

Thus, there is simply no violation of 
the Fair Debt Collection Practices Act.

VII. The Kondaur Defendants Are Not Liable for Intentional Infliction of Emotional
Distress.

Count ix of the Complaint alleges a claim for intentional infliction of emotional

distress. None of the conduct alleged in the complaint supports such a cause of action.

Under Arizona law:

The tort of intentional infliction of emotional distress requires
proof of three elements:

II(F)irst, the conduct by the defendant must be 'extreme' and

'outrageous'; second, the defendant must either intend to cause
emotional distress or recklessly disregard the near certainty that
such distress will result from his conduct; and third, severe
emotional distress must indeed occur as a result of defendant's

conduct. 
II

Citizen Publishing Co. v. Miller, 210 Anz. 513, '11, 115 P.3d 107,'1 i (2005), quoting Ford v.

Rev/on, Inc., 153 Anz. 38, 43, 734 P.2d 580, 585 (1987). Whether the alleged acts are

355092
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19 otherwise, would be to adopt, as law, the maxim that no good deed goes unpwushed.

20 VIII. The Kondaur Defendants Are Not Liable for Fraud.

21

22

23

24
does not support such a claim.

25

26

1 sufficiently extreme and outrageous to support an emotional distress claim must be detennined

2 by "the court in the first instance, as society's conscience." Midas Muffler Shop v. Ellison, 133

3

4

5

6

7

8

9 Had the Kondaur Defendants so desired, they could have foreclosed the Subject

10 Property on September 9,2009, the onginal date of the Trustee's Sale. Instead, they repeatedly

1 1 postponed the Trustee's Sale in an effort to negotiate a resolution with the Borrower. (SOF ~9)

12 Ultimately, the Kondaur Defendants offered to accept $238,750 in satisfaction of the

13

McKinney Loan. (SOF ~l OJ The Borrower rejected that offer and now contends that the
14

15

16

17

18

Ariz. 194, 197, 650 P.2d 496, 499 (App. 1982). And, in the case of a creditor's conduct in

collecting a debt, lithe courts have uniformly insisted that the creditor's conduct be clearly and

obviously excessive in order to sustain a cause of action; 'liability usually has rested on a

prolonged course of hounding by a variety of extreme methods.'" ld at 197-98, 650 P2d at

499-500, quoting W. Prosser, The Law o/Torts § 12 at 57 (4th ed. 1971).

Kondaur Defendants' previous willingness to forgive more than $160,000 of debt constitutes

intentional infliction of emotional distress. (SOF ~1O) The conduct of 
the Kondaur Defendants

in postponing the Trustee's Sale and negotiating with the Borrower simply cannot be

charactenzed as extreme, outrageous, excessive, or prolonged hounding.
To conclude

Plaintiffs tenth cause of action makes non-specific allegations of fraud based on "certain

representations" that Plaintiffs claim were false. (See Complaint at "224-25) These genenc

allegations fail to state a claim for fraud by the Kondaur Defendants and the evidence simply

3SS092
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

tl (TJhere can be no actionable fraud in this jurisdiction without a concurrence of all the

elements thereof.tl Denbo v. Badger, 18 Ariz. App. 426, 428, 503 P.2d 384, 386 (1972). tlThe

elements of common law fraud are a material, false representation, scienter, the fraudfeasor's

intent to induce reliance upon the misrepresentation, the fraud victim's ignorance of its falsity,

his actual, reasonable reliance, and his consequent and proximate injuiy. II Parks v. Macro-

Dynamics, Inc., 121 Ariz. 517,520,591 P.2d 1005, 1008 (App. 1979). Rule 9(b), Ariz. R. Civ.

P., requires a party alleging fraud to tlstate with particularity the circumstances constituting

fraud. tl Specifically, a plaintiff "must state the time, place, and specific content of the false

representations as well as the identities of the parties to the misrepresentation." Schreiber

Distrib. Co. v. ServWell Furniture Co., 806 F.2d 1393, 1401 (9th Cir. 1986); see also A.G.

Edwards & Sons, Inc. v. Smith, 736 F. Supp. 1030, 1033 (D. Ariz. 1989) ("mere conclusory

allegations of fraud will not suffice; the complaint must contain statements of the time, place,

and nature of the alleged fraudulent activitiestl); Lancaster Crnty. Hosp. v. Antelope Valley

Dist., 940 F.2d 397, 405 (9th Cir. 1991) (averments of fraud must be accompanied by the who,

what, when, where, and how of the misconduct charged). Fraud tlmay never be established by

doubtful, vague, speculative, or inconclusive evidence." Enyart v. Transarnerica Ins. Co., i 95

Ariz. 71,77,985 P.2d 556, 562 (App. 1998).

As noted above, Count X merely refers to tlcertain representations" without specifically

identifying them. While Count X incorporates previous allegations, none of those set forth any

particular representations of the Kondaur Defendants that Plaintiffs contend are false. Indeed,

Plaintiffs' chief issue with the Kondaur Defendants is an alleged failure to respond to a so-

called qualified written request or otherwise identify the holder of the McKinney Note.

However, as set forth above, the Kondaur did respond to the Borrower's letters, however

355092
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1

2

3

4

5

6

,7

8

9

10

11

12

13

14

is

16

17

18

19

20

21

22

23

24

25

26

characterized, and specifically sent the Borrower a copy of the recorded McKinney Assignment

identifying Kondaw Capital as the assignee of M&l's beneficial interest under the McKinney

Trust Deed. Thus, despite the Borrower's feigned ignorance, the identity of the holder of the

McKinney Note has been revealed to the Borrower for quite some time. In short, there were no

false representations to support a claim for fraud.

Even if Plaintiffs had otherwise adequately stated a claim for fraud, it is difficult to

imagine how they have been injured by any conduct of the Kondaur Defendants. The Borrower

has lived in the house on the Subject Property, constructed with the proceeds of the McKinney

Loan, for more than a year without paying anything. The fact that this arrangement cannot

continue does not amount to an injury. It is merely the natural consequence of a debtor's failure

to honor his promise to pay his debt.

CONCLUSION

Plaintiffs, and the Borrower in particular, are not entitled to take more than $400,000

for the construction of a house without repaying it. Yet that is exactly the object of this lawsuit.

Indeed, each cause of action alleged by Plaintiffs seeks to dismiss the Borrowets debt and

concomitant obligation to pay. Because there is no basis in fact or law for such a result,

Plaintiffs' Motion for Summary Judgment should be denied and summary judgment should be

entered in favor of the Kondaur Defendants and awarding the Kondaur Defendants their

355092
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1 reasonable costs and attorney's fees against each of the Plaintiffs. A.R.S. §§12-341.01 and 12-

2 349.

3

4

5

6

7

8

9

10

i i

12 Original electronically filed and copymailed February 22, 2010 to:

RESPECTFULLY SUBMIITED February 22, 2010.

13

Laura SixkiUer
14 GREENBERG TRAURIG, LLP

2375 E. Camelback Road, Ste 700
15 Phoenix, AZ 85016

16 Larry O. Folks
Kathleen Weber

17 FOLKS & O'CONNOR, PLLe

18 1850 N. Central Ave.. Ste. 1140
Phoenix, AZ 85004

19
James McKinney

20 518 S. Wickiup Road

21 Apache Junction, AZ 851 10

22 By: /slMary Ellen Shannon

23

24

25

26
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1 GUST ROSENFELD P.L.C.
One S. Church Ave., Suite 1900

2 Tucson, Arizona 85701- 1 627
TeL.: (520) 628-7070

3 Fax: (520) 624-3849

4 By: Mark L. Collins, SB #003929

(mcollins@gustlaw.com)
Robert M. Savage, SB #020662
(rsavage@gustlaw.com)

5

6

RECEIVED

MAR Q 2 2010

LES

Attorneys for Defendants Kondaur Capital Corporation, .
7 Kondaur Venture.x; ac, and Kondaur Capital Trust Series 2009-3

8

9

10

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

JAMES McKINNEY, an individual,
1 i JAlvIES McKINNEY, an individual,

12 Plaintiffs,

13 vs.

14 KONDAUR CAPITAL CORPORATION,

15
a Delaware c01oration; KONDAUR

VENTURE X, LC, a Delaware LLC;
KONDAUR CAPITAL TRUST SERIES

16 2009-3, a Delaware statutory trust;
DEUTSCHE BANK TRUST COlV1PANY

17 DELA W ARE, a Delaware corporation;
PAULA CHASTAIN, an individual;

18 PETER BAI, an individual; FOLKS AND

O'CONNOR, PLLC, an Anzona LLC;
19 SECURITY TITLE AGENCY, an Anzona

corporation; M&I MARSHALL AND

20 ILSLEY BANK, a Wisconsin corporation;
JOHN DOES and JANE DOES, husband

21 and wife; JOHN DOES and JANE DOES I-
X; ABC CORPORATIONS I-V; XYZ

22 PARlNERSHIPS i-v; and ABC LLCs I-V;
XYZ TRUSTS i-V,

23
Defendants.

24

25

26
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No. CV2010-090122

KONDAUR DEFENDANTS'
SEPARATE STATEMENT OF FACTS
IN SUPPORT OF CONSOLIDATED
CROSS-MOTION FOR SUMMARY

JUDGMENT

AND

OPPOSITION TO PLAINTIFFS'
MOTION FOR SUMMARY

JUDGMENT

(Hon. Karen Potts)
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1 Pursuant to Rule 56, Ariz. R. Civ. P., the "Kondaur Defendants"! submit the following

2 statement of facts:

3

4

5

6

7

STATEMENT OF FACTS

1. In February 2007, the Borrower borrowed $408,458.00 ("McKinney Loan")

from Defendant M & I Marshall & Ilsley Bank ("M&I") for the construction of a house on the

Subject Property. (Attachment A) The final settlement statement for the McKinney Loan

8 reflects total fees charged in connection with that loan of $2,635.33 or 0.64% of the total loan

9 amount ($2,635.33 + $408,458). (Attachment A at ~'2-4J

10 2. The McKinney Loan was evidenced by a Promissory Note signed by the

11 Borrower ("McKinney Note"). (Attachment B at Exhibit 2)

12

13

14

15

16

3. The McKinney Loan was secured by a deed of trust executed by the Borrower

("McKinney Trust Deed") encumbering the Subject Property. (Attachment B at Exhibit 4)

M&I was the named beneficiary under the McKinney Trust Deed. (Id.)

4. Beginning in February 2009, the Borrower stopped making the payments

i 7 required by the McKinney Note. (Attachment A at '7)

18 5. As a result of the Borrower's default, Defendant Folks & O'Connor ("Folks"), in

19 its capacity as trustee under the McKinney Trust Deed, mailed and recorded a Notice of

20 Trustee's Sale ("Sale Notice") on June 3, 2009. (Attachment C at ~3) The "Trustee's Sale" was

21

22

23

24

25

originally scheduled for September 9, 2009. (Attachment C at' 3)

i The Kondaur Defendants consist of 
Kondaur Capital Corporation, Kondaur Venture X, LLC, Kondaur

26 Capital Trust Series 2009-3, Paula Chastain, and Peter BaL

357675
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1 6. On August 4, 2009, M&I assigned its interest in the McKinney Note and the

2 McKinney Trust Deed to Defendant Kondaur Capital Corp. ("Kondaur Capitar') by an indorsed

3 allonge ("McKinney Allonge") and an Assignment of Deed of Trust ("McKinney Assignment")

4
recorded on September 2, 2009. (Attachment B at ~2) The original McKinney Note and

5

6

7

8

9

10

11

12

13

14

15

16

17

McKinney Allonge are in the possession ofKondaur Capital. (Attachment B at ~2J

7. The assignment of the McKinney Note and the McKinney Trust Deed was also

disclosed to the Borrower through a written Notice of Assignment mailed to him in July 2009.

(Attachment A at '9J

8. On August 8, 2009, the Borrower filed a lawsuit in Pinal County Superior Court

("Pinal Lawsuit") seeking to stop the Trustee's Sale. (Attachment B at '7)

9. Although the Borrower's request for a temporary restraining order was denied in

the Pinal Lawsuit, Kondaur Capital voluntarily and repeatedly postponed the Trustee's Sale to

facilitate settlement discussions. (Attachment B at ~8; Attachment DJ

10. The Kondaur Defendants offered to accept $238,750 in satisfaction of the

McKinney Loan. (Attachment A at '1 OJ The Borrower rejected that offer. (Id. J

18 11. On August 17, ~009, the Kondaur Defendants received from the Borrower

19 written correspondence titled "Written Notice of Loan Disputell ("Dispute Notice").

20 (Attachment A at ~12J

21

22

23

24

12. The Kondaur Defendants responded in writing to the Dispute Notice on August

18, 2009 informing the Borrower that, inter alia, the "security interest in your property remains

intact and is fully enforceable." (Attachment A at'13)

13. Subsequently, the Kondaur Defendants received from the Borrower written
2S

26 correspondence dated August is, 2009 and titled 
"Notice of Loan Rescission" ("Rescission

3S767S
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1 Noticell). (Attachment A at 1114)

2 14. On August 24, 2009, the Kondaur Defendants responded in writing to the

3 Rescission Notice informing the Borrower that: 11(T)he right to rescind does not apply to 'a

4
residential mortgage transaction' pursuant to Regulation Z § 226.23(f)(l). A 'residential

5
mortgage transaction' is defined by the Truth in Lending Act in 15 U.S.C. § 1602(w) asa

6
transaction in which 'a security interest . . . is created . . . to finance the acquisition or initial

7

8 construction of. . . (a) . . . dwelling.'" (Attachment A at 1115)

9 15. On August 20, 2009, the Kondaur Defendants received from the Borrower

10 written correspondence titled I1Qualified Written Request, Complaint, Dispute of Debt and

11 Validation of Debt Letter, TILA Request" C'Servicing Request"). (Attachment A at i116) The

12 Servicing Request was twenty-one pages long and contained almost two-hundred questions

13
almost none of which had to do with the servicing of the McKinney Loan. (Id.)

14
16. On September 21, 2009 the Kondaur Defendants in writing to the Servicing

15

Request and provided the Borrower with true and accurate copies of: (1) the McKinney Note;
16

17 (2) the McKinney Trust Deed; (3) the payment history on the McKinney Loan; (4) the Final

18 Settlement Statement generated when the McKinney Loan was funded; (5) and tlíe written

19 notices sent to Borrower informing him that the McKinney Loan had been assigned to Kondaur

20 Capital. (Attachment A at i117)

21 17. The last voluntary postponement of 
the Trustee's Sale occurred on December 15,

22 2009, at which time the Trustee's Sale was rescheduled for January 5, 2010 at 9:05 AM.

23
(Attachment Bat i18; Attachment C at i1S) Although the Trustee's Sale was held on that date, a

24
trustee's deed has not yet been recorded. (Attachment C at i17)

25

26 18. On December 26, 2009, the Kondaur Defendants received written

357675

4



1

2

3

4

5

6

7

8

9

correspondence from the Borrower dated December 24, 2009 ("December Letter") in wlùch the

Borrower claimed to "have grave doubts to whom I am dealing with (sic)" and demanded to

negotiate with the "Real Part in Interest." Attachment A at '18)

19. On January 4, 2010, the Kondaur Defendants responded in writing to the

December Letter informing Borrower, inter alia, that: "As you are very well aware, you have

been working with Kondaur, the current Note Holder, for the last six (or more) months in order

to resolve the delinquency of your mortgage." (Attachment A at il19) Included with the

Kondaur Defendants' written response to the December Letter were copies of: (1) the recorded

10 McKinney Assignment; (2) the Dispute Notice; (3) the Kondaur Defendants' response to the

11

12

13

14

15

16

17

18

19

20

21

22 Onginal electronically filed and copy
mailed February 22,2010 to:

Dispute Notice; (4) the Servicing Request; and (5) the Kondaur Defendants' response to the

Servicing Request, including all attachments thereto. (Id.)

RESPECTFULLY SUBMITTED February 22, 2010.

GUST ROSENFELD, P.L.e.

By: Is/Robert M. Savage

Mark L. Collins

Robert M. Savage
Attorneys for Kondaur Capital Corporation,

Kondaur Venture X LLC, and Kondaur
Capital Trust Series 2009-3

23

24

25

26

Laura Sixkiller
GREENBERG TRAURIG, LLP
2375 E. Camelback Road, Ste 700
Phoenix, AZ 85016
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2 A. Chastain Declaration

3
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5

6

7
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10

11

12

13

14

15

16

17

18
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20
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22
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24
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Exhibit 1



When recotd",d mail to:

I..arry O. Fo lks

C!O FOLKS.. O'CONNOR, PLLC
Suite 1140
ieSC N. Central Ave.
Phoenix. AZ 85004

Recorded w'S-CA
!).C:CA - 0'57000

e i NAL County, Arizona

NOTICE OF SUBSTITUTION OF TRUSTEE
14..ß3~

','he '.mdeni igned Bli:NS1"!ClAAY hereby appoints Larry O. Folks. a
:r,'~I1li:"~l of. t.he State Bar of At'i:i:ona, of roi..r-s &: O'CONNOR, P.LLC,
Suit"" lHO, lBSC N. Central ¡we., Phoenix, AZ 85004 ('telephone il

CDL. 2C:!.2::::r:;S) ao Successor Trustee, under that certain Deed of
:'l,,,"t f;;.¡eç:ited by ,James H Me.Kinney. an umnarried man, as
,'¡'U''';¡'.)F: iSl, 1n which Chicago 'ritle Insurance Company 2:;00 S
l)~""'el Rd STE 101 Mesa, AZ 85209 is named at;; the TRUSTEE, and 11 ..

1 Mò\l:Jhall & llsley Bank is named as the BENEFICIARY. which said
li....,'d c:,f '!'t U~¡t i~ dated Febniax-y ..,. ~007 and recorded 'ni Pebniil.Pl
.- "'.:(;'; in LIH,tn:r.I(~;lt Nt:mhor 2007-01'1572. 11) Pinal Ç'oUl;ti'
:,4": :?::~C.;L (:i:~(l 1.f'qa.l1'¡' desct ibj 09 the trust. pi'ope'tt: ;t~:';.:

:'!:.F !"':':Hr¡;~T "l,." .I,lTJl.CHED IIERETG .r-ND Mr~Dr: ¡, ?r..RT Hn~EriF

THE .';G:~'::E~~.;;.~¡. TRIJ~rE:E A??OHITF.D liE:~Ei:N Qtït\LIFIES ,,~'. " TR:JST¡;;¡:: ClF
THF ':1~¡.'ST r,i,:~~r: !N THE TRUSTEE' S CAPACTn AS a membci ;)f. the
;)t.~l", 8.\: '.'( P.t i ;:()lli.\ 1;.S REQUrRED BY AAlZONl-, REVISED ST,'i,T:J'I'ES
'::F:CTI0N .;3'803, SimSECTTON A.

n~ted thi$~day of~_._, ~

DTATE (W A!~ 1 ZONA

& l1s1ey B.-ink

55. of Attorney
çount~ of Ma~icop~

I
;;;UHSCRIBBO, SWORN TO AND ACKNOWLEDGED before me this .f,:~.._ day
of . ....~ _ __...___..~ by Larry 0, Folks, Attorñky at ¡,aw,
B)' £p€~ãi'''?c';"wer of Attorney for I 1 Ii. Haley Bank
.:m behalf c..f oaid corpoi-ation.

';'S N'~'. Mc::R).nney,James H
Lua~ No. 098-00035662154-40000

My '.;ommission expires

I)agc I ot2



~lçK.i.nney. James ExinBIT "1\"_ Legal Description

Parcel A. of record of survey, recorded in book 17 of
surveys, page 041 ,md book 17 of surveys, page 2.05, records
of Pinal County, Arizona being the north half of the
norcheast quarter of the southeast quarter of the southwest
quarter of the southwest quarter of section 22, township 1
north. lange 8 east, of the Gila and Salt River Base and
Meridian, Pinal county. Ari~ona; except all the soa1. oil.
gaD and other mineral deposits as reserved unto the Uni ted
!ìtaies ()! Nnei:.ican in the patent. to said land.
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SECURITY nTL£ AGENCY

Larry O. Io'olks

FOLKS & O'CON~OR. Pl.I.C
Suite IHO
1850 N. Central '\n'.
I'hoenh. i\1. ll50el4

Recorded ~-5 æ
:;)OL'C¡- Q57007

~) i N A L County, Arizona

When recorded i'et.u~'n to;

l4-$Lltø3
Trustee Sale No: McKinney,James H
Loan Nu:nber: 098-00035662154-40000

NOTICE OF TRUSTEE i S SALE

Recorded: June 5, 2009

rhe l,.II.i\, Hll; k';:;III: ,kwi ¡be.lim.';1 pflIperty will i'c ;;,.Id. pursuani II) the PO\\Cr of sale und~r thill cCrlil1n lnl~1
I.k.:d J:ih:J Fchriiar~ '. !llli7. ,ind n:cordcd vII f'C'brliary 9.21107 in In5irument Niimbcr iI107-017572. Reciirds of

I'inilll"iiuu:.. An/,;Il,i ai piihlii: aui:lióii \(\ the highest bìddi:r al the main entrant/: 10 Ihe Pinal COUnl), Superior

C(iurt Uiiiidilli!. 117 i ~..rtli Ja.~l\1l L.iipe-i. Circle. Bldg A. f'lorence. AZ on Sepi\'mber 9.2oo9:H 9:05AI\1 "I' ~¡¡id
do': .

I.Hi.\1
l¡¡n:cl ..\. .if n'\.'"unl vI ;;urH'~. recunlcd in I'uii" P Ilrs"l\~p. i)a~c .,41 and bolt" J'7 of sul\~,.s. lJòl~" :!O:,.
rL....ords i.f I'inat ("Hliiii~. .\ritiina he¡1i1! eh.., iiorth hltlf of Ihe nonheast iiuiiricr iif Ihe soiiiheiisl 'iii:irli'r /If iite
Miiiihwcsi 4ulIrtcr iif Illi: ~"utliwest quarliir iif secliuii ii. township i \lorth. range 8 easi, iif the (;í1lJ ami Sail

Riwr IJI1Se and Meridian. Piiiill C()unt~. Arí.lima: euept 1i111he sniil. oil. KllS lind other mineral depo$íb as
rcsen-cd UIlIO the t 'niii,d Siali'!õ 4if American In the pateniio said land.

rhe mL'tt .iddrcs'i Ii purportcJ 10 he:
PlIn:el tI Hl3-04.0:!''' A
Apii,hc .liim'iion. ..\/. li52 ii)

r.iX f'Jrcd Numher IUJ.II-l-fl57Á
Ori!!.iri;il I'ltIl.:ipai Bdl"n,,, 5; 4'18.458.00

NAME I\ND ADDRESS PI'

9r.~itlJ.:o.i.SIQr

.Iaiiies H McKil\n"y, 111l unlRurried man
618 South Wickiup
Apiidie Junction. AZ 85219

.Qim.f1t1~1I.£I

.Iames H ~eKinnel'. aii unmarried niiiii

ó18 Soulh Wjckiiip
;\puche Jiinction. t\"I. 85219

l1tJJ!i:!k j;.lO'

M & I Marshall & Ilsle) Rank
171J :'/orth Water Sireel
Milwaukee, Wi 532(12

Pag~ 101'2



CU.~!.Trust~
l.arry O. Folks
Suiie 1140

1850 N. ('ciiiral An.,
llioen¡i. AZ 851)114

leli:phoOl: Numb.:r: 6l)2-;:()i.iZ65
Sales l.iii~: 481).~7.11J5

Dateú June J. 2001)

SiKllature iir Trush,'!:

ANNER ()F TRtJSTEF. Q\JAI.IFIC ATION
a memher of thi: Stiite Bar of Arizona. as rt'iiiiirfld b~'
A.R.S. Sill:. 33-803. Suhsl1dion A(2)
Truslec's Regululor: Slaie Rar uf Arizona

ST/iTF ('I, .-\RIZO~..\ 1

l SS.

('nllt1f:, of":\ KIC.'Ol,\

(iii .JUIH: ~. ~llll'~.l'diln' 1111:, (l"lt' IUldt'rsip,ni:d notary public. persmtall)' appeared Larry n. Folks, persoiially kii..)\\'11 tn
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Th", i~,~tic(' contained ín this Statement; is or may be an at.tempt
~.'-' ecllect a debt. and any in.formation obtained will be used for
t ha t p\irpose.

STATEMENT OF BREACH OR NON- PBRPORHANCE

The following Breach or Non-Performance of that certain Deed of
Trust recorded under the Trust Deed executed by Janies H
HcKinney. an tmmarried man, as Trustor(s). in which Chica90
Title Insurance Company 2500 S Power Rd STE 101 Mesa. AZ 85209
: i' named as Trustee. which 'rrust Deed dated Februa.ry 7 i 2007.
and recorded in Pinal County, Arizona, in Instrument Numbe~
2007.Q:t7~72, (the "Deed of Trust") has oCCurred:

Pai lure tv make the monthly installment due in the
;¡;!:¡"!5....ó. \~hich became due on 2/01/2009 and all
;lin:,Jl"wlIt¡; thei'eafter. along with all costs
v::9"the:' ',,'i~.h aJ 1. othei' defaults under' the Deed of

amount of
subsequent

and fees.
T'tust.

':'lHl tenC'tH~i.oii::y i.n said Deed of Trust has elected to i:ell or
'"IU8e Lv be :.lcId the property described in said D1.'led of Trust at
.j ';'l"1!;!:"("'1 !)ale in r;ompli..ince with ARS . .33-601 ET. ~r:Q,

:.'b~'. ..:tm:::)ui~~~ ::;\t: t::v: u.npaid pL~incipal. baldl1ce t I"thf~ df:bt I'. i!3
:,'.'J .":'::' ~;'.; p!.oJS tr:~.r.:'~-itSr: act."'i:ui.nq frorr: tht.~ dl'lt:~~:: l~l!'~t 'pat;:l' Tr':~
;,,~'::."djt::,~.. t.~, '..¡h.;,in thi:- diebl ìs paid 10 M & I Mai"sbal1 i l ~~1..:",/

E;H:~:. (.:;~í'i'¿);: '::11..' Z"':td::tol.' fjolir".ie-g th~ TI'lJ2tèe who i.s md.~l).n:i'

:h.l..7. :~.:~t¡~;~i:.;) :".:l!..hin :C åa¡'r,f of receiving this n~tice that the~.
.:l:q:'\.lt':.' 1:1\'" val.Hh'-ì' of the debt. or. any portion thereof. ene
'lnistee ...'i.ll aZSI¡lile the dtlbt is vali.d, It the Debtoi: notifies
I.li-= n'u~t~:(' in \\'riting within the 30 day period that the debt,
0:- ~:;y p~1rtloli thereof is disputed. the Trustee will obtain a
'.:eldiUcatian of the debt. and a copy of such verifi.cation wi13

be mail",..! to the Debto'r. If the Creditor named above is not the
tJriç¡1l1c11 Ci.-editot. and if the Debtor makes a ....ritten request to
the Tr.ist:lÖe within 30 days ft'om re~eipt of this notice. the
name and address of the ot"iginal Creditor will be mailed to r.lie
D~bt0r by chis office.

Bank

-------
O. Folks

orney at La....

By Special Power of Attorney
ursuant to A.R.S. 33-S09(C)

i r YOUR INTEREST IN THE SUBJECT PROPERTY is JUNIOR AND INFERIOR
TO THAl 01." THE TRUST DEED BEING FORECLOSED. YOUR INTP-REST IN THE
TRUST PROPERTY WILL BE: l"ERMINATEO BY THE TRUSTEE'S SALE

'rs No. McY.inney.Jamea H
¡.oar. No, ')38-00035662154-';0000
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6 IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF PINAL7

8 JAMES McKINNEY, an individual, Case No.: CV200903764

9 Plaintiff,

10 MOTION TO DISMISS BY
DEFENDANT FOLKS &

O'C~NNOR, PLLC

(Hon. William J. O'Neil)

vs,

11

KONDAUR CAPITAL
CORPORATION, a Delaware
corporation; et aL.,

Defendant Folks & O'Connor, PLLC ("FoU,s & 'O'Connor") hereby moves the

16 Court to dismiss ~e Complaint against it filed by Plaintiff James McKinney

("Plaintifl'), pursuant to Rule 12(b)(6) of the Arizona Rules of Civil Procedure on the
17

grounds that the claims: (i) are barred by A.R.S. § 33-807(E); (ii) lack s~fficient facts to
18

state the claim in violation of Rule 12(b)(6), Ariz.R.Civ.P., as, interpreted by Bell

19

20 Atlantic Corp. v. Twombly, 550 U.S. 544, 555, 127 S.Ct. 1955, 1965 (2007); (iii) fail to

21 . comply with Rule 8(a) Anz.R.Civ.P.; and (iv) fail to satisfY the heightèned pleading
standard applicable to fraud allegations under Rule 9(b), Ariz.R.Civ.P. This Motion to

22

Dismiss is submitted pursuant Ariz.R.Civ.P. 7.1 and is supported by the following
23

15

24
Memorandum of Points and Authorities which is incorporated herein by this reference.. .

25

26
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MEMORANDUM OF POINTS AND AUTHORITIES

I. FACTS ALLEGED IN THE COMPLAINT

On Æugust 8,2009, Plaintiff filed the Complaint commencing this act~on, Pinal

County Superior Court Case No. CV200903764 (this "Action"). . Plaintilfs assert the

following twelve causes of action against all defendants. including Folks & O'Connor:

Breach of Contract; Violation of Arizona Consumer Fraud Act ("ACFA"); Violation of

the Truth in Lending Act, 15 U.S.C. § 1601 et seq. ("TILAJt); Violation of Home

Ownership and Equity Protection Act, is U.S.C. § 1639 e'HOEPA"); Quiet Title under

A.R.S. .§ i2~ii02 et seq.; (vi) Violation of the Fair Debt Collections Practices Act

("FDCPA"); Violation of the Arizona Assignment and Satisfaction of Mortgage Law

and Invalid Deed of Trust Law under A.R.S. § 33~420 et seq.; Infliction of Emotional

Distress; FraudwMisrepresentation and Conspiracy; Conversion! Civil Theft; Violation

of the Uniform Coimiiercial Code under A.R.S. § 47w3100 et seq. and Arizona's

)Recording Statute; and Cìvil RICO l1nder is U,S.C'.§ 1961.1968 ("RICO").

The following is a summary of the allegations of the Complaint, which are

assumed to be true ~olely for the purpose of this Motion. On February 7,2007, Plaintiff

obtained a loan in the amount of $408,458.00 (the "Loan") from Defendant M&I

Marshall and IlsJey Bank C'M&I"). CompI. Ti/23.24. The Loan was secured by certain

property located in Apache Junction, Arizona (the "Property") as evidenced by a Deed

of Tnist dated February 7, 2007 (the "Deed ofTrust").ld. PJaintiffalleges that by letter

dated June 4, 2009 he rescinded a portion of the Loan pursuant to TILA. Compl. 'I 38.

On June S, 2009, a :Notice of Trustee's Sa~e was- recorded to commence a non-judicial

foreclosure of the Property. CompI. ii 83. In July 2009, Kondaur Capital Corporation

("KeC") assumed the Loan. CompI. ii 59. On August 17, 2007, Plaintiff sent!fSl£ a

2
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letter disputing the Lo~ debt' and requesting verification of the debt. CompL. ~ 91 and

137.1

The only factual allegation specifically against Folks & O'Connor is that on June

5, 2009, Folks & O'Connor recorded the Notice of Trustee Sale. CompI. 'ii 83., Based

upon this,' Plaintiff alleges Folks & O'Connor: (i) breached their "Trusteeship"; (ii)

conspired with M&I with the non-judicial foreclosure; (iii) lacks clean hands; and (iv) is

in breach. Compl. ~, 44-48, 83. While th~se allegations are made in the body of the

Complaint, no specific cause of action is asserted against Folks & O'Connor for acting

as trustee.

The only cause of actioIl specifically naming Folks & O'Connor is Count VII

regarding the FDCPA. CompI. mi 86-87, 134 and 141. Count vn asserts all of the

defendants violated FDCPA because Plaintiff sent KÇÇ the August i 7, 2009 letter and

KCC, Folks & O'Connor and M&I "failed and refused to stop collection of the debt."

See Exhibit I; Compl. 'iI1I91 and 137-143. There is no allegation that the August 17,

2009 letter or any other communication was sent to Folks & O'Connor under 15 U.S.C.

§ 809(b) to which Folks & O'Connor was obligated to respond under the FDCPA.

Based upon all of these alIeged facts, Plaintifts Complaint asserts twelve causes of

action against all of the defendants, including Folks & O'Connor. Compl. ft 92-199.

i Generally, the coúrt may not consider any material beyond the pleadings in ruling on a

Rule 12(b)(6) motion. Hal Roach Studios, Inc. v. Richard Feiner & Co., 896 F.2d 1542,
J555 n. 19 (9th Cir. 1990); Lee v. City of L.A., 250 F.3d 668, 688 (9th Cir. 2001).
However, '''material which is properly submitted a's part of. the complaint may be

considered on a motion to dismiss.n BranCh v. Tunnell, 14 F.3d 449, 453 (9th Cir.
1994), cert. denied, 512 U.S. 1219 (I 994Xquoting Hal Roach Studios, 896 F.2d at 1555
n. i 9), overruled on other gro~, Galbraith v. County of Santa Clara, 307 F.3d 1119
(9iJi Cir. 2002). Here, the Complaint attaches the Deed of Trust, Notice of Trustee's
Sale, and August "17, 2009 letter from Plaintiff to KCC, as Exhibits A, H and 1, making
them part of the Complaint and fairly considered as part of this Motion to Dismiss.

3
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II. LEGAL ANALYSIS

A. Standard for Motion to Dismiss

Rule 12(b)( 6) permits dismissal of a claim either where that claim lacks a

cognizable legal theory, or where insufficient facts are alleged to support the plaintiff's

theory. Balistreri v. Pacifica Police Dept. 901 F.2d 696, '699 (91ll Cir. 1988). In

resolving a Rule 12(b)(6) motion, the district court must construe the complaint in the

light most favorable to the plaintiff and accept all 'well~pleaded faciual allegations as

true. Cahill v, Liberty Mut. Ins. Co., 80 F.3d 336, 337-38 (9th Cir. 1996).

In order to survive a Rule 12(b)(6) motion, a complaint must allege "more than

labels and conclusions and a formulaic recitation of the elements of a cause of action(. JIt

Twombly, 127 S.Ct. at 1964; Clemens v. Daimler Chrysler Corp., 534 F.3d 1017, 1022

(9th Cir. 2008)("To avoid a Rule 12(b)(6) dismissal, a complaint need not contain. ,
detailed factual allegations; rather it must plead 'enough facts to state a claim t()relief

ta,at is plausible on its face(,J" quoting Twombly). A complaint must contain factual

allegations sufficient "to raise a right to relief above the speculative level, on the

assumption that all the allegations in the complaint are true evert if doubtful in fact."

Twombly 127 S.Ct. at 1965. "The pleading must contain something more. . . than . . . a

statement of facts that merely creates a suspicion (ot) a legally cognizable right of. .
action." Id, (quoting 5 C. Wright & A. Miller, Federal Practice and Procedure § 1216,

pp. 23S~36 (3d ed. 2004)); Yadin Company, Inc. v. City of Peoria, 2008 WL 906730, '" 4

(D. Ariz. 2008)Cvrhe Supreme Court also explained that Rule 8 requires a 'showing,'

rather than a blanket assertion, of entitlement to relief. to) (internal quotation marks

omitted). The heightened standard set in Twombly was to prevent unnecessary and

expensive pretrial discovery just to demonstrate the groundlessness of a plaintiff's case

in complex litigation. ¡d.
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B. Folks & O'Connor has been improperly joined as a party

Dismissal is appropriate pursuant to the Rule 12(b)( 6) standards set forth above

because Folks & O'Connor is not amenable to suit based on the mere fact thafFolks &

O'Connor acted as trustee to sell Plaintiffs property. Pursuant to A.R.S. § 33w807(E), a

trustee named as a defendant solely because of its role in the trustee's sale must be
Hjinmediately dismissed" and recover its costs and reasonable attorneys' fees for being

improperly joined. Section 33-807(E) reads in full as follows:

The trustee (of a Deed of Trust) need only be joined as a party in legal

actions pertaining to a breach of the trustee's obligations under this chapter
or uiider tile deed of trust. Any ordei' of the court entered against he

beneficiary is binding upon the trustee with respect to actions that the
trustee is authoiized to take by the trust deed or by this chapter. If the

trustee, is joined as a party in any other action, the trustee is entitled to be
immedintely dismissed.and to recover costs and reasonable' attorneys fees
from the person joining the trustee.

A.R.S. § 33w807(E) (emphasis added).

The quoted language above provides Folks & O'Connor tile express and

unambiguous right to dismissal. Plaintiffs causes of action range from breach of

contract to RICO 'but not one asserts a claim against Folks & O'Connor as trustee. A

trustee's obligations relate to administration of the trustee's sale. For exampleJ the

trustee must give notice of the trustee's sale (A.R.S. § 33-808), execute and deliver the

trustee's deed to the purchaser (A.R.S. § 33w8l1), and dispose of .sale proceeds in

particul~ priority (A.R.S. § 33-812). A trustee has no obligations with respect to the

loan disclosures that Plaintiff alleges in the Complaint.

Here, the only substantive allegation in tile entire Complaint, that references

Folks & O'Connor is Count VII regarding the FDCPA. Count VII asserts all defendants

violated FDCPA because: (i) Plaintiff is a consumer; (ii) KCC sent Plaintiff a letter July

31, 2009 regarding the assignment; (iii) Plaintiff sent KCC a letter August 17, 2009

5
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disputing the Loan debt and asking for verification of the debt; (iv) KCC and Folks &

O'Connor didn't take "proper action"; and (v) KCC, Folks & O'Connor and M&I

"failed and refused to stop collection of the debt." However, there is no allegation that

Folks & O'Connor was acting in any role other its role as trustee for the purposes of the
non-judicial trustee's sale. In addition, Plaintiff also alleges he only sent the August 17,

2009 letter to Kee requesting verification of the debt. CompI. m¡ 91 and 135-143, and

Exhibit 1. Therç is no allegation that this or any other communication was sent to Folks

& O'Connor under 15 U.S.C. § 809(b) to which Folks & O'Connor was obligated to

respond under the FDCP A.

The Complaint shows that Plaintiff alone violated A.R.S. § 33-807(E) and that

Folks & O'Connor is an impermissible defendant. Accordingly, as contemplated by

statute, the Court should grant this Motion to Dismiss and award Folks & O'Connor its

fees and costs.

C. Each cause of action against Folks & O'Connor must be dismissed

1. Count I: Breach of Contract

!n an action on ~ contract, a plaintiff must establish the existence of a contract, its
breach, and damages resulting from the breach. See Thunderbird MetallUrgical, Inc. v.

Arizona Test Lab, 5 Ariz.App. 48; 423 P.2d 124 CAppo 1967). Here, Plaintiff fails to

allege any COntract exists between Plaintiff and Folks & O'Connor, how Folks &

O'Connor breached a contract with Plaintiff and what damages resulted. In sum,

Plaintiff failed to plead any elements of a breach of contract cause of action against

Folks & O'Connor and failed to comp~y with Rule 8(a). Therefore, Count I against

Folks & O'Connor must be dismissed.

6
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2.' Count II: Violation of ACFA

Plaintiff claims all of the defendants violated ACFA by making representations , . .
to Plaintiff "with the intent and purpose of inducing PI~ntiff into signing an agreement

for refinancing and did not provide the appropnate closing documents required by

Arizona and Federal Law." CompI. ~ 98. Count II conspicuously fails to specifically

state Folks, & O'Connor did anything fraudulent. Rather, the claim appears to be

directed solely at a patty inducing Plaintiff to enter into the Loan. Indeed, Plaintiffs

ACF A claim fails on its face because it is woefully inadequate on the specifics required

under Ariz..R.Civ.P. Rule 9(b) which include stating the "who, what, where, when and

how" the allegedly fraudulent conduct. Vess v. Ciba-Geigy Corp., USA, 317 F.3d 1097,

1106 (9th Cir. 2003). Since Count II of the Complaint fails to comply with Rules 8(a)

and 9(b), 'the Complaint fails to state a fraud claim upon which relief may be granted

and must be dismissed as against Folks & O'Connor.

3. Count in: Violation of TILA

Plaintiff alleges. in a conclusory fashion that Folks & O'Connor violated TILA.

TILA requires certain disclosures be made in connection with extending credit. 15

U.S.C. §§ 1601, et seq. The term "creditor;' however, is defined by TILA as a "person

to whom the debt arising from the consumer credit transaction is initially payable on

the/ace 0 the evidence of the indebtedness. . . ." 15 U.S.C. § 1602(f)(1), (2) (emphasis

added). Folks & O'Connor is not a person or entity to whnm the obligation is payable

on the face of the Note as referenced in the Deed of Trust attached to the Complaint as

Exhibit A. In addition, there is no allegatión or even a suggestion in the Complaint that

Folks & O'Connor is a "creditor" or "assignee" within the TILA definition at any time

duiing the Loan transaction. Indeed, as a trustee~ Folks & O'Connor is not a "creditor"

or "assignee" under TILA. Amendment of the Complaint to assert violations of TILA

would be futile. So the TlLA claim should be dismissed with prejudice. Castro v.

7
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Executive Trustee Services¡ LLC, Case No. 2:08"CV-02156-PHX-LOA at page 14 (Feb.

23, 2009)(foreclosure trustee not "creditor" under HOEPA and TILA).

In addition, TILA claims are not valid defenses to a foreclosure action. See, e.g.,

-Bank of New York v. C~nway, 916 A.2d 130, 139 (Conn. Supp. 2006) ("failure to

comply with st~te and/or federal t1'Uth-in-lending requirements has been h.eld not to

constitute a legally sufficient special defense in mortgage foreclosure actions");

Grandway Credit Corp. v. Brown,. 295 So.2d 714, 714 (Fla. Dist. Ct. App. 1974)

("Further, we 110te that the Truth and Lending statute provides for its own penalties

upon violation thereof (15 U.S.C.A. § 1640) and does not affect the validity or

enforceability of valìd legal obligations"); First Citizens Bank & Trust Co. of S.c. v.

Owings, 259 S.E.2'd 747 (Ga. Ct. App. 1989) ("A violation of the Truth in Lending Act

would therefore constitute no defense to the foreclosure proceedings."); Fleet Real

. Estate Funding Corp. v. Smith, 530 A.2d 919,915 (Pa. Super. Ct. 1987) ("Theref~re. a

set-off for an alleged violation of the Truth-in-Lending Act cannot be asserted as a

counterclaim in a mortgage foreclosure action. "). Here, .l)laintiff asserted a TILA claim

to prevent the foreclosure sale. However, Count III of the Complaint is not supported

by TILA.

. Furthermore, the statute of limitation for TILA claims is one year after a loan

closes. 15 U.S.C. § 1640(e). A damages claim.under TILA a~crues, at the latest, when

the Joan documents were signed. Conway, 916 A.2d at 139; Meyer v. Ameriquest

Mortgage Company, 342 F.3d 899. 902 (9th Cir. 2003); Katz v. Bank of California, 640
F.2d 1024, 1025 (9th Cir. 1981). Here, the Loan was made on February 7, 2007, so

Defendant's TILA claim had to be brought by February 7, 2008, over 18 months before

the Complaint was filed. Thus, the TILA claim is barred by 15 U.S.C. § 1640(e). For

all of these reasons, Count III against Folks & O'Connol' must be dismissed.
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4. ,Count IV: Violation of HOEPA

Count iv of the Complaint asserts a cause of action against all of the defendants

for violation of HOEPA. However, HOEPA provides no indepe~dent cause of action.

HOEPA augments TILA with additional disclosure obliga~io~s and substanti~e

requirements for particular high-cost mortgages. See 15 U.S.C. § 1639. Not every loan

is subject to HOEPA. 15 U.S.C. § 1602(aa)(1). To state a claim for violation of 
TIL A

based on HOEPA's additional disclosure requirements, Plaintiff "must allege facts

supporting a conclusion that HOEPA applies to the loan at issue.',' Marks v. Chicoine,

2007WLI056779 at *7-8 (N.D. CaL. Apr. 6, 2007) (dismissing HOEPA claim); see also

Emory v. Wells Fargo Bank, N.A., Case No. 2:05-CV-0148S-PHX-NVW, .2006 U.S.

Dis!. LEXIS 6817, at *17-18 (D. Ariz. Feb. 16,2006) (granting swnmary judgment for

defendant where plaintiff failed to adequately allege that his loan was subject to

HOEPA). Because Plaintiff does not allege facts supporting the application ofHOEPA

to the Loan, this claim must be dismissed.

Even if the Court were to conclude that HOEPA applied to the Loan, from the

face of Plaintiff's Complaint, it appears Plaintifts action for violation of HOEPA is

barred by the statute of limitations. An action for damages under HOEP A must be

brought within one year of the vioi~tion. 15 U.S.C. § 1640(e); 12 C.F.R. § 226.23;

Wherry v. All California Funding, 2006 WL 2038495, *2 (N.D. Cal. 2006) (citing In re

Community Bank of Northern Virginia, 418 F.3d 277, 305 (3rd Cir. 200S)).. Here, the

Coinplaint was filed more than 2Y2 years after the alleged violations ofHOEPA.

And, even ifHOEPA did apply to this case, Plaintiff offers no clues as to how or

why they believe Folks & O'Connor could be liable for any breach of HOEPA by any

other defendant. Therefore., the Complaint fails to state a claim against Folks &

O'Connor for any violation of HOEPA, and this claim must be dismissed pursuant to

Rule 12(b)(6).

9
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5. COlint V: Quiet Title

Plaintiff's Count V asserts a claim for quiet title against all defendants. Compi.

,~ 123-132. Plaintiff alleges that the "Defendants'. allege they are the hol~er and owner

of the Promissory Note and Deed of Trust on the Property but that "No Defendant

whatsoever is a Holder in Due Course in the transaction:' There are no specific

allegations about Folks & .O.Connoes claims to the Property and the exhibits to the

Complaint do not support sucb a claim. P1aintifts failure to specify claims against Folks

& O'Connor violates Rule 8(a); therefore, Count V should be dismissed.

6. Count VII: Violation of FDCP A:1

Count VII asserts the defendants violated FDCP A because: (i) Plaintiff is a

cons~mer; (ii) KCC sent Plaintiff a letter July 31,2009 regarding the assignment; (iii)

. Plaintiff sent KGC a letter August 17, 2009 disputing the LOM debt and asking for

verification of the debt; (iv) KCC and Folks & O"Connor didn't take "proper action";

and (v) KCC, Folks & O'Connor and M&I "failed and refused to stop collection of the

debt." Here, there is 110 allegation that Folks & O'Connor was acting in any role other

its rol~ as tiiistee for the purposes of the non¥judicial trustee's sale. Plaintiff also alleges

he only sent the August 17$ 2009 letter to KCC requesting verification of the debt.

Compl. ~, 91 and 137, and Exhibit I. There is no allegation that this or any other

communication was sent to Folks & O'Connor under 15 U.S.C. § 809(b) to which Folks

& O'Connor was obligated to respond under the FDCPA. For all of these reasons$ the

FDCPA claim must be dismissed as against Folks & Q'Connor.

7. Count VIII: Violation of Arizona Assignment and Satisfaction

of Mortgage Law

Count VIII appears to assert a claim under A.R.S. § 33-420(A) that false

docwnents were recorded after Plaintiff "rescinded" the loan do~uments under TILA §

i Plaintiff's Complaint skips Count VI and labels the sixth cause of action as Count VII.

10
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1635 and "voided" the Deed of Trust. The Court's August 9, 2009 Minute Entry found

there was no rescission. However, even ifthere was a rescission, Plaintiff has not stated

any claim against Folks & O'Connor in compliance with Rule 8(a). As such, Count VIII

sh9Uld be dismissed for failure to state a claim for which reliefmay be granted.

8. Count IX: Infliction of Emotional Distress

The elements of a cause of action for intentional infliction of emotional distress

("lIED") are:

fFJirst the conduct by the defendant must be "extreme" and "outrageous";
second, the defendant must either intend to cause emotional distress or
recklessly disregard the near certainty that such distress will result from his
conduct; and third, severe emotionål distress must indeed occur as a result
of d~fendants conduct.

Ford v. Revlon, Inc., 153 Ariz. 38, 43, 734 P..2d 580, 585 (1987) (citing Restatement

(Second) of Torts § 46(1) (1965) (emphasis .in original).

The trial court determines whether the acts at issue are sufficiently outrageous to

. state a claim. for relief; however jf reasonable minds could differ about whether the

conduct is sufficiently outrageous, the issue shòuld be decided by a jury. Mintz v. Bell

Atlantic Sys. Learning Int~ Inc., 183 Ariz. 550, 554, 905 P.2d 559, 563 (App. 1995).

To recover for the this tort, the plaintiff must show that the defendants conduct was HSO

outrageous' in character, and so extreme in degree, as to go beyond all possible bounds

of decency, and to be regarded as atrocious and utterly intolerable in a civilized

community,tl Cluffv. Farmers Ins: Exchange, 10 Ariz. App. 560, 562,460 P.2d 666,

668 (1969) (quoting Restatement 
(Second) of Torts § 46 cmt. d).

Relevant factors for the court to determining what is "outrageous" include: (i) the

defendant's knowledge that plaintiff is particularly susceptible to emotional distress; (ii)

whether defendant's conduct was privileged or defendant had a legitimate business

11
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,
.¡
.

purpose for its conduct; and (iii) whether defendant abused a position or relationship

with plaintif'f. Mintz;. Restatement (Second) of Torts §§ 46 comments e, f and g (1965).

The alleged conduct at issue here is not so outrageous that it goes beyond all

bounds of decency. There is no allegation or basis to allege that Plaintiff was

susceptible to emotional distress or that Folks & O'Connor was aware that. In addition,

as shown by the Notice of Trustee's Sale attached to the Complaint, Folks & O'Connor

acted solely as trustee for a non-judicial foreclosure aud had a legitimate business

purpose for its conduct. Furthermore, there is no allegation or basis to alJege that Folks

& O'Connor had a special relationship with Plaintiff 
that it abused. But most important,

regardless of the truth of Plaintiff's allegations about Folks & O'Connor, Folks &

O'Connor's alleged conduct does not rise to the level of "outrageous" and "extrernen to

justifY a claim for lIED. See, e.g. Mintz, 183 Ariz. at 554-55, 905 P.2d at 563-64 (trial

court properly dismissed lIED claim alleging failure to promote motivated by sex

discrimination or retaliation-while conduct appeared callous and insensitive, it was not

sufficiently extreme and outrageous to state a claim for IIED); Johnson v. McDonald,

197 Ariz. iss, 3 P.3d 1075 (App. 1999) (where plaintiffs' claimed lIED based on

published false information, trial court properly dismissed lIED claim because conduct

was not outrageous and extreme). For all of these reasons, Count IX against Folks &

O'Connor should be dismissed.

9. Count X:. Fraud-Misrepi;esentation and Conspiracy

Plaintiffs fraud claim is based upon the assertion that all the "Defendants made

certain representations and omissions to Plaintjff." CompI. 11 167. The only

"representations" by Folks & O'Coroior referenced in the Complaint is the Notice of

Trustee Sale attached as Exhibit H to the Complaint. CompI. 11 83. The Complaint also

states Folks & O'Connor sent Plaintiff several letters, but aside from ttie Notice of

Trustee's Sale, Plaintiff fails to identify any such letters or details about the letters.

12



2

3

4

S

6

7

8

9

e 10.-
.-

UJ
g l:: ~ 11
..J ;:) ~
Q. CI)

~~~~ 12

il§ . 13o 0: ~

g ~....UJ~~ 14
~()Z .....

x: :i: W
IS..J I- 0

o ~:i:
u. 0 Q.z

16
III
QQ
...

17

18

19

20

21

22

23

24

2S

26

Plaintiffs fraud claim fails on its face because .it is woefully inadequate on the

si,ecifics required under Ariz..R.Civ.P. Rule 9(b) which include stating the "who, what.

where, when and how'; the allegedly fraudulent conduct occurred. Vess, 317 F.3d at

1106. The Complaint conspicuously (ails to specifically state what Folks & O'Connor

.did, when, where and how such. conduct was fraudulent. Since Count X of the. .
Complaint fails to meet the requirement to plead fraud claims with specificity, as

mandated under Rule 9(b), the Complaint fails to state a fraud claim upon which relief

may be granted and Count X against Folks & O'Connor must be dismissed.

10. Count XI: Conversion/Civil Theft

Conversion is a cause of action applicable to personal property. Huskle v. Ames

Bros. Motor & Supply Co., Inc., 139 Ariz. 396. 402, 678 P.2d 977, 9S3 (App. 1984).

Real property interests cannot be .converted because they are not chatteL. Strcrwberry

Water Co. v, Paulsen, 220 Ariz. 401, 407.207 P.3d 654, 660 (App.. 2008). Count XI

alleges all Defendants intentionally seized Plaintifts beneficial use of his real property.

Compl. , 178. Count XI should be dismissed because it fails to allege any wrongdoing

by Folks & O'Connor specifically as required by Rule 8(a). and because Plaintiff's

Property cannot form the basis of a conversion claim.

11. Count XTI: Violation of VCC

Arizona law, set foith in its version of the Uniform Commercial Code on

.negotiable instruments, A.R:S.. §§ 47-3301 et seq. and 3104, provides that a note

qualifying as a negotiable instrument can be enforced by a "holder of the instrument" or

a "nonbolder in possession of the instiument who has the rights of a holder or á person

not in possession of the instrument who is entitled to enforce the instrument. . . ."

A.R.S. §§ 47-3301, 47-3104(B) and (E). According to th:e Complaint, the holder in due

course argument is directed toward the origi~al lender, M&I, and its assignee, KeC.

There is no allegation of wrongdoing by Folks & O'Connor. Count XII fails to comply

13
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with Rule 8(a) to afford Folks & O'Connor c'fair notice of the nature and basis of the

claimu asserted against it. Therefore, Count XI against Folks &. O'Connor should be

dismissed pursuant to Rule 12(b)(6).

12. Count XIII: RICO

The elements of a federal civil RICO claim are H(I) conduct (2) of an enterprise

(3) through a pattern (4) of racketeering activity (known as cpredicate acts') (5) causing

injury to the plaintifls 'business or property.'" Lacy v. County of Maricopa, 2008 WL

312095 at *2 (D. Ariz. 2008) (citing Grimmett v. Brown, 75 F.3d 506, 510 (9th Cir.

1996)); Sedima, S.P.R.L. v. Imrex Co., Inc. 473 U.S. 479, 496, ios S.Ct. 3275, 3285

(1985). "Illegal activities that constitute predicate acts for federaJ RICO liability are

identified in 18 U.S.C. § 1961(1)." Lacy, 2008 WL 312095 at *2. A pattern of

racketeering requires at least twó acts of racketeering activity. 18 U.S.C. § 1961(5).

A plaintiff pleading a federal RICO violation must allege a violation of one of

the four sub-sections of l~ U.S.C. § 1962. Here, it is unclear what Plaintiff bases its

RICO claim upon. Plaintiff references "conspiracy", "concerted and predetermined

acts" and "enterprise" with an alleged fraud "of intentional nondisclosure, material

representation, and creation of incomplete and fraudulent loan documents." Compl. 111

191.192.

Like all fraud claims, fraud must be pled with particularity. '¡The Ninth Circuit

has held that allegations of predicate acts under RICO must comply with Rule 9(brs

specificity requirements." U.S. Concord, Inc. v. Harris Graphics Corp., 757 F.Supp.

1053. 1061 (N.D. CaL. 1991) (citing Schreiber Distributing Co. v. ServWell Furniture

Co., 806 F.2d 1393, 1400-01) (9th Cir. 1986). In addition to pleading the time, place and

manner of each act of fraud, a plaintiff must also specify the role of each defendant in

the fraud or other criminal acts identified in § 1961(1). Lancaster Community Hospital

v. Antelope Valley Hospital Dist., 940 F.2d 397, 405 (9th Cir. 1991).

14
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It is insufficient for a plaintiff to simply allege a mass of acts of wrongdoing

without expressly identifying which acts constitute "predicate acts" purportedly

supporting a federal RICO claim. See Laron, Inc. v. Construction Resource Servs'J UC

et aI.) No. 07w0151-PCT-NVW, 2007 WL 1958732 at *5 (D. Ariz. July 2)

2007)(dismis~ing RICO claim where predicate acts relied upon by plaintiff were not

sufficiently aUeged); Savage v. Council on American-Islamic Relations, Inc.) 2008 WL

2951281 at "'14 (N.D. CaL. July 25;2008).

Here) the Complaint does not come close to meeting the pleading threshold. The

Complaint and Count xin do not mention any action by Folks & O)Connor which

supports the RICO claim. Specifically) Plai1'ltiff has not adequately pled the specifics of

any fraud as to Folks & O)Connor)s part in the al1eged "conspiracy". Count XIII of the

Complaint fails to meet theparticularity requirements that RICO claims and Rule 9(b)

mandate. In addition, Plaintiffs have not pled any criminal activity. .

Folks & O'Connor and this Court are not required to guess at what Plaintiff is

attempting to alL.ege. Due to RICO's quasi-criminal nature) it is vital in a civil RICO suit

to "flush out frivolous RICO aJlegations at an early st.ate of litigation." Wagh v. Metris

Direct, 348 F.3d 1102, 1008 (9th Cir. 2003), overruled on other groWlds, Odom v.

Microsoft Corp., 486 F.3d 541, 551 (9th Cir. 2007). Therefore, based on Plaintiff's

complete lack of factual support for his RlCO claim against Folks & O'Connor, and the

non-specific manner in which it was pled, Couiit XIII should be dismissed as to Folks &

O'Connor.

. WHEREFORE) for aU of the foregoing reasons, Folks & O'Connor, PLLC

respectfully requests.that the Court dismiss aU counts ofPlaintifts Complaint against it

with prejudice pursuant to Ariz.R.C.P. Rule 12(b)(6) al'id award Folks & O'Connor its

attorneys' fees and costs in accordance with A.R.S. § 33-807(E).

15
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9 ORIGINAL of the foregoing filed
this i 9th day of October, 2009, to:

..,

James McKinney
618 S. Wickiup Road
Apache Junction, AZ 85119
PlaintijJ; pro per

22 BY~
24 An Employee of Folks & O'Connor. PLLC

RESPECTFULL Ý SUBMITTED this 19th day of October, 2009.

FOLKS & O'CONNOR, PLLC

By ~~ AIIl1i.h-i ,.,
Larry O. Folks. .

Kathleen A. Weber
Suite 1140
1850 North Central Avenue
Phoenix, AZ 85004

Attorneys for Dejèndant Folks &
O'Connor, PLLC

Clerk of the Pinal County Superior Court

971 N. Jason Lopez Circle, Building A
Florence, AZ 85232 .
COPY of the foregoing hand-delivered
this i 9th day of Oètober, 2009, to:

Hon. William J. O'Neil

Pinal County Superior Court
971 N. Jason Lopez Circle, Building A
Florence, AZ 85232 .

COPY of the foregoing mailed
via first-class mail this 19th day

of October, 2009, to:
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JAMBS McKlNNBY

61 B S. WICKIl',ll) ROAD

APACRB JUNCfJON, ARIZONA. 85 i 19(602)717..1502 . ~ .t.-'
PllO Pea (SELF Jl.ElJRESENTßÐ LmGANT) L',)" ..!. '..

IN THE SUPERIOR C011llT O;'ÅRlZONÄ .... . .,.l .
.MARICOPA COUNTY
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JAMES McKINNEY. an individual,
Plalntift

vs.

J(ONDAUR CAPITAL CORPORATION, a
DeJawme Corporation; KONDAUR VENTuRE
X, LLC; an Delaware LLC; KONDAUR

CAPITAL nUST StlUES 209'-3. a Oeiaware

S~ Trust; DE1JTSCIIE BANK TRUST

COMPANY DELAWARE, a Delaware

Corporation; PAlJLA CHASTAIN, an iDdividua1;
PETERBAl. an individual; FOLKS AND .

. O'CONNOR, PLLC, an Arimna LLC;

SECURITY TITLE AGENCY t anArlzona

Co~ûon; M" I MARSHALL AND

n.SLEY BANK. a Wisconsin Coipoiation; JO
JONES and JANE DOB JQNES, husband and

wife, JOHN DOES and JANE DOBS I-X; ABC
CORPORATIONS i-V; and XYZ
PARTNBRSHllS r.v; ABC LLCS i-v, XYZ

TRUSTSI-V;
Defencblnts.

CASBNO.:

PLAIN'l'JIl'F'S APPLICATION FOR
TEMPORAR.Y R.ESTlWNJNG OR.'DERt

PRELIMINARY and PJr.RMANENT

lNJtJNCftON .lId ORDER TO SHOW
CAUSE.

(Ex Parte Emergency AppIicatiOll)

AssiSMdto:

Plaintiff JAMBs MCKINNEY, moves the Cow:t, pursuant to Rule 6S(d), Ariz.R.Civ.P., to

issue a Temporary Restraining Order, restraining and etgoinùig Defendants, their attomeys, officers,

agents, employees. and any and all other persons in, active çoiiccrt or paiticipation with them, ftmn the

acts aud conduct as niON tùlty defined below. Plaintiff tùitber moves this Court to issue an Order to

Show Cause why a Preli.tninaiy and Permanent lAjuaetloit should not issue.



J

i

2

3

4

5

6

7

8

9

)0

11

12

13

14

i5

16

17

18

19

20

21

22

2)

24

2S

26

ThJs Application is seported by the Points and Authorltios included itore and the pleadings

and motions filed in this case.

Above DefendaDi~S "Kondaur" and (1?01k and OlCoimor'''' illegal lack of S1andinS

pursuant to A.R.S. 47 § 3302 and Rules of Civil Procedute i & 17(a) are the piimiuy cause of

tb.is emergency and permanent application, thwardng otherwise impuable harm. and ilÛury to

Plaintiff from this lack of A.R.S. 47 § 3302 standing.

JlJRI§DICTlON A1!P WNW

1. This Court bas jurisdiction over the matters related to ~ emergency, iojlmçtivc.

provisional, and equitable reBef sought herein, pufSWlllt to the qreements of the parties

referenced below.

2. Venue is proper pursuant to Arizona Rev.iscd Statutes § 12-401, et seq.

3. The 'transaction was oriainated within Maricopa CoW'lts, Ari7..oua.

4. The parties herein are subject to certain contractual obJi¡atioDS tbat ate the

subject of~is litigation.

s. This action is bro_ for among other puiposes. to restraÛl and enjoin the

Defe~ls. dieir agents, employee,. representatives, lawycø, directors and officers, from

takirig any action to improperly ttansfer. dispose ot or use the property ofPJaiDtitfto foreclose

and gain posscssion ofPlåintitt'S Property.

6. AU exJubits are tnic and cOtieet, at1ached hereto, md. ïncoiporated hcreiD.

II

II
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BAÇKGR01JNl)AND m1JFS

7. Plaintiff James McKiimey has a primal)' home at 618 S. Wickiup, Apacb.e

Junction affected by Defen&uiis aetiODS in Marieopa County. Amona, with a note once

orlebiated and serviced by M& I Bank. On iiifor.mation and belie( M & I BaDk had origiDated

this IlOte in Febnutry 2007 for an unJcaown third party, and poeviously had sciviccd it as well

until circa Atipst 2009.

8. PreviousIYt from March 10 May 2009. upon continued admhiisil'ative discovery

of regulatory violations. misrepresent8tiODSt and matenal breaohes, Plaintiff disputed and

rescinded the Note. During that tlàte-period, employees of M &; I Bank liad advised retlted

P1a.intl:.tI to quit making payments "to qua1í1Y for a loaD moaÚÎcation" they were pro1rerlng.

Plaintüf in good fåitb followed the advice of somÐCf M &; J Baok, yet 1hey deiucd any

reasouble, H.OU.A. comp6ant modification and institlJted a Notice ofT1'UStee Sate instead.

9. Plaintiff'later discovetecl t1Iat only approximately 4% of loans are aotuaUy ever

modified in the TJlnted States, so M & Its iDducemet)tl to retired PJaintnfwcre absurd.

i o. .AJso on ioformation and belî~ M &; I bank was a servicer, whony miable as a

non-Reat Patty ìo Interest to actually contiact into loan negotiations and modifications with

PJaintift in the first place. On infotJnÑÌon and belief, this DOIlNabjUty to çontraci problem as a

non-owner is nationwide with most 'scountized' loans in the United S1atcs by debt col1eç1or

ReMCers who are not Real Parties in Interest.
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11. M &; J Bank's inducements and advice to Plaintiff to default were mmecessary,

misleading, fraudulent, and damagins to Plaintiff. M &: I bank repeatedly violated ltE.S.P .A.,

M.O.B.P.A., F.D.C.P.A, aud P.C.R-A. during their servicing era.

12. In any case, M & I reportedly laMi' 'sold- this dtifaulted dishonored note to some

tbreign cOlpOrate entity with the name Kondaur in ita title, as noted. below.

J 3. As noted. earlier, Defendants Koiidaur Capital Coiporation; Kondaur Venture X,

LLC; Kondaur Capital Trost Series 2009-3 (hereinafter also ~Xondaur"), and Oefendants Folks

and O'Connor (hereinafter also "Folks") are the piinwy subjects ofthia T.R.O., and PJaintifls

request for pennancnt injunctioo during the adjudication of'tbis case.

14. Like previous serviçer M &: I B~ Defendant servicei' Kondatir bas repeatedly

refused to follow R.B.8.P.A. federal disclosure law within 12 U.S.C. Section 260S(e), in

disclosing the relationship of and between the various Kondaur foreign emi1ies. LLCs,

Corporations. and o1f.thore Trusts registered in the state of nelaware to Plaintitl; even though

Kondaur tbemselves claim the legal responsibility to do so risJtt to the:ir own intródudory lctte.r

(Exbiblt A, July 31" Jetter ptngrapla 10)

15. There are 44 foreign to Arl%ona, colporate entities .incorporatin¡ the name

ISKon.cJautl related to tbe..oe Defendants registered in the state ofDolaware. (Ex'b.bjt B)

16. 43 of these 44 foreign entities are not registered to do business in A'Ózona, yet 3

of them çIaim a relationship with Plaiiit.iff, and mON importantly to his recorded property

rights. (Exhibit A).
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i 7. l11rce of the 44 Kondaul' entitie.s: Kondaur Capital COrponûiOD¡ Kondaur

Venture ~ LLC; ari.d Konda..... Capital Tr\18t Series 2009-3 appear in two notice papers sent to

PJainttiF dated August 4"',2009 and July 31", 2009. (Exhibit A).

18. Only one of the three Kondaur enti1ies, "Kondaur Capital Corporation" is

properly registered to do business in the state of Arlzon&..

i 9. Kondaur Capital Corporation; Kondaur Venture ~ LLC; Kondaur Capital Truat

Series 2009-3 have purposely, maJicjo\lsly. and reeklessly kept Plaintiff in the dark tor 160

long unnecessary daYS1 as to which Kondaur corpome entity if any, actually claims and proves

ownership of the Note and næi of Trust. Theil' own July 311t) 2009 spet.ifieaJ.ly states they

had 60 business days to answer. (Eddbit A, July 31 -letter, paragraph 10).

20. Later in December 2009, Koadaur Capi1a1 Corporation employee Peter Bai told

Plaintiff McKinney, that Koodaur Capital Corpotation wu indeed nøt a service:r of the loan,

but quote an "as"t manager".

21. Thbi indliJcement to PJøintiff was a wire ftaud upon Plaintitfby Kondaur Capiial

Coxporation.

22. The July 311t~ 2009 letter sent to Plaintiff earlier by K.ODdaur Capi~

Coipomtio~ clearly states that Kondaur Capital Corpomion is a RoE-Sol.A. lservicer' oftbe

loan, abo kuown in law as a P.D.C.P.A §1692 debt collector, clearly contradicting the

Deeember wire-fraud statement (txJdbif A, July 3 lit letter).

23. Neither a debt collector nor a SeMoßl is an oWller of a note.

24. Therefore Koiidaur Capital CotpOl'ltIoD as non--owoer seIVicer is a commission-

based agent-eon~ with an unclarified or unlcnown third party.
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2S. In Kondaur's August 4th 2009 letter. Defendant Kondaur Capital Corpomtion

claims to have J;'C(!Clived a 'sold' or '1ransferred' pteviously overdue, dcfau1ted~ dishonored

mortgage note from M &, I Bank with the defaulted face &mOunt of $408.500. (EJhtbit At

August 4ib, Letter).

26. Defendants "Kondaw Capital Ccnporation", sorna unclear ß01l-tegistered

Kondaur entity, and Power of Aitomcy "FoJks" lU'O attempting to illegally foreclose the

Plaintiff's property. n:gardless to their absolute Jack of standing to do so. as described below.

MWOlWTPUMOl POINTS AND AyrHORlTIES

A. Perg_g' GroM wmlfll. Ç2pdaet

27. 'Neither defendants Konclaur, nor Defendant Folks and O'Comior are a Holder in

Due CO\lrse to the Note and Deed of Trust, pursUant to A.R.S. 47 § 3302.

28. Defendant Kondaar shamelessly advertises to regiiJation-violaiing banks like

sorviccr M &: J Bank, that Kondaur ~y and seeks out and 'buys' loans with '.hyper-

default', 'regulato~ vi.olations' and unbelievably, 'originadoii hud~. (khibit c).

29. Kondaur'$ website homepage at mm,konclaur.çomlhom~.asgx is prima façîe

evidençe that Kondaur bad full 'Jaiowledge" that they were buying loans with default,

dishoBor, and/or def_ and. or fraud, in coiittast to the opposite basic fotmdalional clements

l'eqUired by A.R.S. 47 § 3302. (ExhIbit C).

30. Defendant Kondaur attempted to cover up their purcbiises of loans with

resuJatory viOJatiOllS and origination fraud, by politely re-labeUns them 'scratch Be dent'

mortgage8t in tJieir advcnised inducetnencs for non-Holder in Due Course loans. Ko'"

capital Corporation's CEO Joe Dauiio stated in April of2009:
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.. ....Q loan is .tercitch-and-deøt fiJr an.v of 1M follow'ng th~ee reasons: loan

performance - the loan ;8 either In deftni1t or was prl'IJlously In dq'dult; a loan
whete Q ra"'tdlon w. .,Wøte4 in tluJ origination process,. or fii,. und,rwriting
rtlQf01la that inWJlved ./iø1l4. II (Eulbil J). "Scratch-and-dent Loan Matkct

O1fers Outlet".

31. Kon.daiil"S April 2009 'Scrateh-and-dent' 'Konc1aut' News' is prima facie that

Koudaur had fWl 'knowledge' that they were buying loans 'With defàuIt, dishonor, and/or defect

and or fraud in violation of A.R.S. 47 § 3302~ including Plaint\fls.

32. On information and bclief. Konda\l1" has purêhased 28,000 mortpge notes

throughout the wuntry with regulatory vioJati.ons and origination fraud, includ.iD' Arizona,

includini thi3 Note, and invòlving the direct subject property oftbis application.

33. Defendant cotpOration(s) Kondaur Capital Corpomtion knew that buying Joans

with iesWatory violations and origination bud negates the Note per A.R.S. 47 § 3302, £'or lack

of a valid Holder in Due CO\JX8c.

34. De1èndant Kondaur continued this risky illegal behavJor in Arl:ioua due to the

large ~rdinary profits derived from it. (Exhibit:O, KoDdau!' News page 1 II ....buying loans

at huge discounts.... 'ï.

35. On information and beNet, Kondaw "average purc'hase price of a Note with

regulatory violatfons is 23 cen~ on the '1.00 of the dcfaulte4 'tàce \'ale' ofdic note.

36. This gross profit ftom buying UJegaUy originated loans at this iatÎOš is 4 to 1

within just a few months time, nccessaiy to compIeæ a 9tklay non~reviewcd, non-judicial

fQ:ooclosure.

37. Defendant Kondaur as$WJ1ed the risk of this itleaai behavior in theii busiDess

modo!, as the few losses such as Plaintiff's contested n~ arc made up through the profits of
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the estimated (95%) remainder of uncha11e1\led loans that are foreclosed OD, &oni least-

sophistioated. unrepresented, finauciaUy-strapped conswnera.

38. Kondaur hoped that this Plaintiff consumer would collapse ftom exhaustion into

this undisputed category; and in August 2009 offered PlaintUf a $5,000 cash bribe to chop

Plaintfff's claims of regulatory violations and originatlon liaud. telling Plalmi1f to abandon his

claims and U get on with your life",

39. Kondaur's enterprise scb.eme is to abuse the Arizona non-judiclal non..revicwed

tbl'Cclosure process to fi.u1her 'clearing title' for pre~o~ violators' ml$lakes. This works to

unlawfully yet efficiently and cheaply 'quiet title' in 95+0,4 of the regulatory-deficient, non-

Holder in Due Course notcs that Kondaul' 'assumes'.

40. A.R.S.47 § 3302 clearly defines the necessery Holder in Due Course as follows:

....A. "holder jn duo course" means t1io holder of an instnimcri.t 1f.'....2. The

holder took the iDsttument: (.) For value; (b) I. good taftla; (c) Without

nodce that the lnstn.iniait is oventae or hås heca cMshODored or tbat there is an

uDeured defauk with respect to payment of aiiiother insmim~nt issued as part or

the same series;"

41. Blacks Law Dictionary also defines a Holder in Due Course as fullows:

A holder iD due eouse is a )eØoa who takela ricøotiable instrument, suoJi. as a
promissory note. for value diS bm. of any apparent defed ia tbe

;nstrumaii BOl" Biiy Bodce or disllOllOr. (ft1ack's Law Ðictinnmy 2nd popket eeL

,001 "'.w).

42, As Koudaur knowingly advertised for., sought out, and "bought' Plaintiff's note

itU!l BOtke or it bebig *#.Jverdw" as noted above in A.R..S. 47 § 3302 (A) 2, Kondaur uttedy

1. standing as a Holder in Due Course. (Eulblli C a D).

23

24

2S

26
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43. Also as Kondaur knowingly ~vertised for, souø!it out, and "bought' the n~

di! DoCite of it being previously Dir1l.1ltP'ed by ObJisorIPJaintitf' as noted in A.R.S. 47 §

3302, Kondaut lacks standinS as a Holder in D\lc Course.

44. Also as Kondaur knowiiigly advertised for, sought out, and cbought' the note

!!W! notice of known D~ from M " I Barik as noted in ARB. 47 § 3302, Kondaur Jacks

standing as a Holder in Due Course.

45. Also a.., Kondaur knowiD¡IY ildwrtiSed tor, sought out, and 'bought' the Dote

without the "In GDòd FIIitJI" required by A.R.S. 47 § 3302, KondalD' lacks standing as a

Holder in Due Course.

46. A n.on-Holder in Due CoUISC in NOT a R.eai Psrty in Interest in the overall

transaction.

47. O.nly a Holder in Due Couuo C8Il be a Real Party of Interest in any Teal estate

Chain of Title as well.

48. On1i. a Real Party of Interest 0101 plead. and Mend in this Cowt per 16 AReS.'

Rules otCivil Proçedure. Rule 17(a).

49. Kondaur is not a Hoidel' in Due Couøe; and thereby is not a Real Party in"

Interest.

so. Kondsur as a. non.HoJdei in Due Course th.etefo.re is unable to CI'Clllte an

\1I1broketi chain ottitle necessary to fbroclosc upon the noo-Holder in Due Course note.

SJ. Kondaur as a noii-Real Party in Interest latka atandiag in this CQUn and lacks

standing 8Q8inst this Plainti:lf per R.ule i 7(a).

52. Kondaur utterly lacks the good.&itb demauded by A.R.S. 47 § 3302
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53. Kondaul' lacks My clean hands implied within A.R.B. 47 § 3302-

S4. This scheme is damaging hundred of Arizonians, by binderlui their otherwise

pursuit and coirections ofRegu.1atory and Misreprcsentadon violations in court.

55. This scheme is damaging Plaintiff' sreatlY. Plaintiff is a 73..yeat'--old retiree

h'yins to preserve the fiiuts of a lifètjmc of labor, Ilk homo equity from a non-valid nou-pa.nY.

56. Up to ThursdaYt Kondaur Capital Corponition has been baiting Plaintitf with

settlement offers, that include uriieesonable conditions, indemnifications, and CbBnSCl of

jurisdiction from Arizona to Calif.ornia. These inequitable 'settleni.ent contracts' have been a

sham to 'run the ~tock' out on Plaintlftup to the non-judicial foreclosure date.

51. Kondaur capital Corporation, liteially without being a Holder in Due Course and

without Chain of Title, is trying to take away PlaJntift"s home anyway. 1Omt)"OW morning,

lanuary 5th, 2010, upon the courthousc', steps.

58. Defendant's have absolutely NO Arizona recorded clia.iu of title to the Deed of

Trust, 4$ bn¡ged to in their 'hyper-detanlt' website home paso (Exhibit C).

59. PIaintifCbas publicly rescinded Folks void Trosteeship and Power of Attorney of

and over the Deed of Trust, and noticed them or sarno for this crucial Jaek of a Nolder in Due

Course, and appointed another Trustee.

60. Arizona Jaw requires recorded, complete CJai.in of Title. Kondaur's, and Folks

imd O'Connor's SlOSH neglect oftbis public assigDmellt Jaw to date, creates raeated theft end

conversion in this county in the miWODS of dollars.



2

3

4

S

(;

1

8

~

10

i 1

t2

13

14

15

t6

17

18

19

20

21

22

23

24

25

, 26

61. Finally, public policy greatly mvors granting the injunction. Defendants are

attempting to conduct a Trustee Sale that lacks a known A.R.S. 47 f 3302 Holder in Due

Course, a ftaud on Pla(ntÜf and the public.

C. Reqgest that this IRO be ClUte' With Nptlee

All televant parties have been noticed with this Application for Temporary

Restraining Order by fax and by.phone, but time is of the essence to ensure that the

Tiustee Sale, scheduled for tomorrow morDlnl, January 5-, 2009, is at the veiy least,

,delayed for adjudication of standing. The COuit is requested to consider this Application

Ex Parte and on an Emergency Basis.

D. De Bond 

The Arizona Rules of Civil Procedure require a bone!. Plaintiff is. asking for a de

minimUl bond. because the amount that the Plaintiff owes to a Don. Holder in Due COuisc

is de mlnlmflS. Plaintift.s value for bond is the home and the home in question makes a

pd and sufricient bond. Defendants have done everything possible to steal the

Plaiutift's home with a lack of good faith in all of their dealings. The Plaintiff requests

that a mhiimwn bond of $250.00 or leS$ be reauired to stop the Trustee sale and put in

place a permanent iJtjwction.

62. Plaintiff realleges and incorporates by reference aU prior paragraphs as if tully

set forth herein.
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63. Plaintiff has learned tbat Defeiidatits, thÐÙ' diteetors. o1Bcers~ agents.

employees, attomeys and other persons in active COlleen with them 'have been tiaiisférrin¡ and

disposiDg ofPiam.tUrs property JmowinsJy without a Holder iii Due Course.

64. Unless Defendants, their cIiJecavs, officers, agents, employees, attomeys imd

any person in adiw concert with thom or who are awn¡ under their ~ are humediately

enjoined from, making tùi1her ñnpioper disposition or use of the Ptopç.tty, and goinS forwar4

with en iiieøai Tnistee Sale, Plaintiff will be irrepambly harmed and su:flet' injury.

65. Plaintitfbas no adequate remedy at taw to prevent ftirtla' improper transfer, use

or other disposition of the Property.

66. The act is ilJegal or wrongful as to the p.iy complaining.

. 67. P1airiûft' has a very likely obance of suççcss. without a Holder In Due Course

with 81anding involved in tbis proceeding.

WHB1mFORE~ based upon the foregoißS, Plaintiff asks forthe following relief

A. For a teiinponary onler aDd order to 8bow eallfe against all Dtsttndants, tbÐÙ'

01ñçeø, directors, agents, employees, attorneys and. any JJ.ClSOl1 in actual concert with them or

who arc acting under their ~tioii. are immediately and temporarily eJ\Ìolned for the time

poiiod allowed under Rule 65, Arlz. .ll.. Civ. P., from:

1. Tiansferring or otherwise disposing of the Property, as defined in tbe Verified

Complaint;

2. Going forwatd with the Trustee Sale, ichcdu1cd for Januaiy Stb~ 2010, due to the

lack of Holder in Due Couise; and

3. Such other and fbrtlier reJiefas this eourtdeem$ just and necessary; and
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. 4. An onler disquali1Ying FoJks and O'Comior from repmentfng any party

adverse to the Plaintiff, and,

3

4

S

s. An order canceling the current Notice of Tnistec Sale and Substitution of

Trustee involving Folks and O'Connor PLLC, for lack ofIiolder in Due Course.

6 Be For 8 p'l'e1l_aiylpermaDellt iDj1l.eCio~ against aU Defendaolai their

.,
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officeis. directors, agents, etnployees~ attomeys and any pemna in actual concert with them or

who arc acting under their directioa,. are immediately and temporarily enjoined fOt the 1ime

period anowed under Rule 65, Ariz. R. Civ. P., hm:

1. Tnmsfening or otheiwise dis,PosiDg of tl\o Property, as defined in tbe Verified

Complaint, until the lack of Holder in Due Course can be determúied.

2. Trans&r.ring or otherwise disposing of the Property, as defined in the Verified

i 4 Complaint, until quiet title can be acijudieated;
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3. Coin¡ fo.maid with the non-judicia) Tnistee Sale. scheduled for January 5th,

. .
2010 for lack of A.R.S. 47 § 3302 Holder in Due Ccnme; -i

4. Such other and further relief as this court deems just æid l1CÇCSSUy.

E.
CQNCLUSIQN

For alt of the foregoing reasons, to proteot Plaintiff from pcmianent in'eparable injuiy

as a result of Defendants' misØonduct,Pfaintiff requests this Court issue a Temporary

Restraining Oider, and Order the Defendants to show CBUse why 8 Preliminary Injunction

should not be issued to restrain and eiúoin D~fCJldaDts, their agents, employees, reprcscntativcs

attorneys and assigns, from further misuse ofPlaintiffiJ' Property, as set forth mole 1ùIIy in the

23

24

2$

26 Verified Complaint.
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DATEDtbis ¥ w.. dayof.Tamiary2010.

)øß'¿
James McXimiey
Plaintift'Pro Per

(602) 711-7S02

61. S. Wickiup Road

Apache luucmon. Arizona 85119
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y:EBmC4Dm!

i. .James McKinney, under pe.nalty ofpei;juiy. statA that I am a perty to the above-entitled

litigatiOD, that r have X'e8d. tho attached AppBcadon for Emeqcncy Restraining Order and know
the coiitenta therein. and the matters and tbings stated therein, Bte true and CQJ'l'Clct to the best of
my knowledge, infonnatioD and belief.

01\ TED this 4th day of January 2010.

.1.
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ÇERTlQÇAIE PI'§lBVlÇE

A Cr ofthc foregoing emersenoy Application for mo was faxed. phone caned m. and mailed

this +f/ day of January 2010 to:

Kondaur Capital Corporation
Fax 877-S66-3287
Phone 888~S66~3287

i J 00 Town &. Country # 1600

Orange. California 92868

Laay o. Folks

Kathleen A. Weber

fOLKS & O'CONNOR
Fax 602.256-91.01

Phone 602-262-2265 .
i 850 N. Central Avenue #1 140

oenix. Arizona(8S004
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I IN THE SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY
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JAMES MelClNNEY) an individual. CASB NO.:
Plaintiff.

VS.

TEMPORARY REs.TRAINlNGKONDAUlt CAPITAL CORPORATION) a ORDER
Delaware Corporation; KONDAUR VENTURE

X, LLC; an Delaware LLC; KONDAUR Assigned to:
CAPITAL TRUST SERIES 20Ø9-3, .. Delawa:re

Statutory Trust; DEurSCIlE BANK TRUST
COMPANY DEliA WARE, a DelawlU'c

Coipotatlon; PAULA CHASTAIN, an individual;
PETER BAi, an individ\ial; FOLKS AND
O'CONNOJl, PLLC, an Arizema LLC;
SECUIUTY 1Tl"LE AGENCY~ an. Arizona

Corpoiation; M &I I MARSHALL AND

JLSLEY B~ a Wisconsin Corporation; JOHN

JONES imd JANE DOE JONES. husband aDd

wife. JOHN DOES and JANE DOES I~X; ABC
CORPORA nONS i-V; and.XYZ

PARTNERsHIPS J-V; ABC LLCS i-v, XYZ

TRUSTS i-v;

~
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Defendants.

IT IS ORDERED fo:t aood oausc appearing. this court grant! this =crgcacy Ex Parte

Temporarily Restraining Order; estopplns Defendants from proceedina with the TnJStCo Sale of

Plainû1l's horne, while this oomplaint's claims and AppUeatiOD for Permanent InjUllClioii ate

adj\ldicated.

It is otdered setting a 30-minute hearliig on the Plainlifls App1lcatioii tor Preliminary lnjuR.ction
øiic1 Permanent InJuncti.o~ for . . 2010 at _:_ _.m. before this Court,

AZ

The Plaintitr shall inSU1'e that the Defendants are ail'en proper and aetual notice oftbe return

hearing date and peuding application for the prcJiminaiy and pemianent injunction.

Judge of the Supe1'lor Coun



NOTICE OF ASSIGNMENT. SALE OR TRANSFER OF SERVICING RIGHTS

TIlls liollOllIt 10 Inroim you thiit ortectNt AugUlt 1 G. 200$: Iht .~ 'Qf your nIOl1glgo loan i. belng Nelgneo.

sOld. or iransrsrred from Mal Marshall & hIIy Bank, Mll Bank FsB. 'Or Soiiltiwest Bank (M&I 8tnk) 10 KOlldaur
Caplløl Cofl)Oli\liorl. Seivicinli is definod ailhii right to c:oiieiit payments rroø you on YOUI' moitgaga loaft.

",. _Igrvnant. aali 01' transfer oJ itie 8ll\'JoIng of ihe ~ loin doH not ¡(fOCI any iêfll\ or conållfCn d the

incirtgeige Instn.imenl$, other lhan the IGrml cllrecllV relaled to the eervtoing of your loan.

&xçep\ In IIinIt9d cin:uinsiances. the law ivqulrl8 \hat ~ pI'tQl'l1 $eM", send yau lhll notice ,\ I,.' 18 d'YS

iaEor. tlie efl'llClIve dale of transfer 01 at cIoslng. Your now Servicer must also send you lhIa nolice l1l) laJer than
15 dftys after lhis eftedlY6da.. 01 at ciomo.

VOIJI' pi'flHnt StNicer is M&ll3IlRll. If you have iny (lUl$lIOM ttiailng to the transfw of ~1cIng &om your pr8Qfll

Sel\iciir, CIlI M&I BIIIlk loR he at 1-888-484-5483, evallab1t 24 Hour&.

Your new S8rvfcerwlll'- KOncfa\il CIplIII Cotporiaiian. 11le ~ sdilreu EM your new SerYIc8r Is 1100 
Town

& Counuy Suiie 1$00, Onango, CA 82888. If you have 8l\' lI\I8&UOnIl ""'inø lID lHl 1ranafer of SllNiC1ng to your
new Set"llcet,plel,. eMIl foil tee ,..an-73708B66, Monday tfirough Friday from 8:30 ii."" _ 5:30 p.m. PST.

Tm. dati thøt yçur pnnent SiirvI* w1118top tGOlJpiin; PlVmtntt fiori\ yOlJ Is Av",* 1(\, ~Oot. liri...iiv. ~uguat

17, 2009. your flêW Seivicør will stan aetGpllng paymønls rrom you, Beg'" making your chllCks payable to

KondiaurCapitelCoipDr8tlan end mall your IJIIYlMfll io PO Box 1449, Oriinp. CA 92858-1449.

You should øisa be aware of the followirig infllJl'llallon, wbillb .. "' 0111 In ",ore dotail In seciion 6 of the Real

Eslale Seitlemet\t Procedv.... ACt CF'I!$PA) i12 USC 2G05l:

Durlilg lhe OO-day Øerlcd folloWIng "'I .lrecllYlt dale or IIMt Iran.,..,. or IIWt Ioaft tervlcing. a loa" øAYff*\l IllC8IWd

by your old Servkiw beroie lie d\!e delo may not bo tl'lMlted by the II8W' $eMçer " _Ie. Illld II 1018 fee niay no' be

Imposed on you.

Seciion e 01 RESPA (12 USC 2805) gives you ctl'tlin c:orieumer rigtiie. if ~ sand a "qllØlllled wrlllen request. to

YDur toM StMcet conr.emlnø the søNIc:Ing 01 your loan. your SI"'ICII' muat provide you with " written

3~t wiitiln 20 bualneR days 01 ~ or yøur requl8t. A. "qualitiéd v.idlten requØ8l" 1& . IlVlItWi\

c:orrftllOndliiCls, oltillr lll8n nolliie on a p8)'menl couøon Of Olhet' payment rnediUrl\ -.ippllcid by Ihe Servicor, whlçh

Includea yiMM' name and account nuinbflr. BI1d your ni8llOll1l for the request. Send written requests to 1 too Town

& Coi.inlly Rd.' SulIe 1600. Orange. CA 92888.

Not 18181' IIlan 60 bt.i$Iiieea 4~ after ~ yow ..quel1, ~ SGMcer II'I\IGl malie 8l'i)' aøpropriate COtret1lorls.

10, your 8Coount. arid must prcvlde )OlJ with . wrltlen etai1lIcallOll reaantlnø any dispute. Di,ring the øo.buslnes..

tkrt period, your Set\'lGIlt may not povldillnl'cirm8lioll io " conauiner reporting ~ COneertllng allY overM
payment nilallDd 10 lUøh petfod 01' quiillllld wrIIttit\ reqwll8l, tiowever. INl dOllI not "",,,enl the seivicer from
InlllaUnø roiactosiire K PfOPItl' lIfOlII\ds eiilll under l1i. mottvaii. "ai:umenIL

A bi.illnees diy " a day on which the omen or the bl/UlQllB en~ arti oøen fa Ihe ~11c 'or çanying onli\Ib!;fandally .ii of \llJ busIne8fi fUnctiClM. '
SeoIiori (I of'RSSPA ~Ii;o provides for dainat" efti;l ooett for IndMdvtlla ØI' elllssu oIliidMd\liile In çirOUl'llsl$nCes

WhBfe 8erYIcers are s\\Own to havé \/IOIlI'lid ttIe reciult6l1l8fitl or lIlat S&t1Ion. You 6houIif Mete legal advice If yOU
biillllVll ytiut rl91Ws biwe ba.n viola!ed.

N1&lB..,k
PNJSlllÛ SitYlêíir

~!ndlur Capltll C~.æ!!!!!!L..
tutu,.. Seivli:4r

eU!t.!l~~ate

July 31. 2009

DMé



Al,iBU$t 4, 2009

J,~MFS MCKINNEV

Gig S Wiekiup Ad
A,pb(h~ )vnctiol'l. AZ 85219

NOTIFICATION OF ASSIGNMENT, SALE OR TRANSFER OF YOU~ MORTGAGri lOAN

RE': t.oan Number - 109147
Property Address; 618 S WICkiup Rd

Apache Junctfon, AZ 85219

The purpose of this notice Is to Inform you that, effective Auaust i 72009. your mortgage loan was assigned,
SlJld or transferred to Kondaur Venture X, LLC and conlømpotaneouslv assiøned, 50Id or tr;ins'erred to Ko~ur
C~pltal Trust Serlel 2009-3. TM assl8nment, saht, Or 

trarisferof vour Iwn to ICondaurVcntlire X, Ine., and
contemporaneous ni1gnment, sate Or transfer to Kond"ur capitaJ Tl'U$t Slnei 2009.3, does not alfec:t any term

or condition af the Mortsase, Deed of Trust 01' Note and thIs notiee requires no action on your pal'l. If 

you needto contact theS!! entltfes, they can be reached at:

J(ondaur Venture X, U.C or lCondilllJr Capital Trust serIes ~OO9.3
C/o Kondniir capltal Corporatlnn
1100 Town & Country Road, Suite 1,600

Orange. CA 92868
Attention: Ion Oo1lurlo. CEO

i asa.S66.3:i87. ext. 2052

The ..bove-descrlbed trinsfers of ownership were not recorded. However. there has bl!~n iln assignment

recordeø. or we intent.! to record iln i1$Sfl1\ment. intO the name 01' the servfcer of your IOiln. i(OIldalJr 'Qøltal
CorportttloJ1. S.sld rei:ordaUon was, or IS Intended to be. Iri Pinal county, A1..

If ytJu have any questions reratl", to the transfers of ownershfp of your mortl.,. loan, please

contact Kondaur Capital Corporation, the servicer of your mortpge loan and the desiin.ted aient

for Kondaur capital Trust Series 2009..3, at the foØawln. telephone number, and/or emaff address:

I(ONt)AUR CAPITAL COR'ORATfON

AUenlføiu MIIle Periy

Toll-free: (877) 737-8866, ext. 20&8
mperry.kondaur.com

It is Important that you send your monthlv payments directly to Kondaut capita' Corporation, the
serv1c:er of \'Our mortgage. at thé address on your mortga¡e statement.

ChedC$ should be made payable to Kondaur Capital Corpol'lJtfon. All tOtrespondenr:e :ind fnqurries

,oneemln. your mOl1g9IJe Joan should b. add,esSed to Køndau, C,pital Corporation.

\
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Search i

ENTITY NAME

.KONDAUR CAPITN- 00BmBtmP.1Y

KONDAU8 CAfl!AL LLC

KONDAyß CAe-IIAL TRUST $.ElIes 2008:2

KON;)AlJR OAPfiAL TRUSt SERIES ~

KQNQAUR ÇN!ITAL TRUSI s.eaieS 2QQH

KONPAYR CAPitAL mUST SERIES 2ftQ.9;;j

KONPAlR CAPITAL TlMI SEBIES 2OØ.9.:l

KONOAUB \JENTllR§S II Bi, L,J".C.

KQNDAUR 'lENTUBE§I" 81, LL,C.

KONPAUR VšNTURES III. L.L.C,.

KOIÐAUB VENDJRES m OFFSl:;lQU,§, LIL,o.

KOMlAYR \'šNTURES III OFFSHORE BE...9 " i'.i..ç.

KONOAUB YEN'TURI;S ii, biL.e,

~å.UR VENJ'jJRES II QEFSHOBE LLQ,.

ISONDAUR VENTuREs " OfFSHQRE Reo 1, b.Ii.i.Q"

----
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4630019

4587546

4587645

4587547

4687648

4896781

4696768

4896169

4696172

4612012

4634842

4637111

4682$13

4882510

4682516

4682S11

4837109

.463711$

4637116

4834838

4634848

4634861

4611696

4611697

4811699

4111&30

4711828

4711834

4711838
-........._--....... .. ..._... ......._...........- .

DJO:ifl..,.JM)"?-~/-~V...~UMIU."""~MJi:,~...

KOfiÐAlJR 'JENnJRUJ.J...L&

KONQAYR YENMlES IV 81 L.t.~.

1S.00000UR WN11JRES IV. LLC.

KON)AYR VQIl'JJfWI nlA~e...1i.~

KONDAUR vairuRES tV 0FFSHOR!i REO ,. LILC.

KONI)AUR VENTURES IX 81. LLQ,

KQll)AURVENtlJREs ~x, L,LQ.

KONQåUR yENIuRES IX OFESHOREI L LÇ

KONPAUR YENIYBE§.DU1ft..§liQ,J!.E REO " LLQ,

KQMlAllB VENf~l1,.~

KQNOAlJR VENTURES VI 91,.kb.Q"

KONPAUB ~i:u....L"i.:.c.,

KONQAUR VENTURes'VlI! 91, L.LO,

KONDAUB YENI!JRES V!'" L.l.e.

KONDAlJR VENI1JRES V!ii OFFSHOR~

KQNQÁVR VEN11JR!;S VIII OFFSHQ.J!E BEO ", l.J.~~

!mbDAURVENTYRESVII, LLC,

KQN!2A.~'l!lQI!i:.a,t:lø.Re._L.J.i..Q.

ICONDAUR VENTURes vii OFFSHORE ReO ,. L,LO.

im.ti)&IL\l!WAEL\!l.b.l....Q,

KQNDAm ySNTUBES '!I QfFSHQRe. I..L,S¡

KONPAUB VENTURES Vl OFFSHORE Reo ,. L,U;,

KONQAUB yeNßJRES V. LIL.C.

KONPAUB VENTUREs V OFFSHORE, bL.C.

KQWJAUB Ylit!tYBlS 'l g~B~ REO 1.. LLÇ.
KQNQAUB YiMlJRES X 91. L.LQ..

KONDAUR VEN11J.BES x, LL.C.

JmNbAUB veNl1JRES X ~._l,.l..,.c...

KQNpAUR VSNTlJReS X OffSHQRE REQ 1, L.L.C,

alte map I aboUt tNe alte I contact us I ltanaJale I delisware.øov

---_._--.

20(2
tl412OIO 10:15 AM



Kondaur C8piml COrpOrali0'l
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KONDAUR
. CAPITAl COllPORAlION

~ Sall1fflg to $lttv Sotutlønl t'Or.lf. SIRV1C!$ ABOUT US r.OAN SERVICll BORROW

Welcome to Kondaur Capital CorporatIon
Kondaur Cipltal Coiporetlol\ 181he onlY premier purchaser of SCtøIon & Dent ~ moitøaoe loMe.
Kondeur II'18llIi'ri:ie I1G bldl thrOUOh Itt unlque mønagement, "",Icing and llquldstlon 8trategles.

Kondaur WILL eiimpetitfvely bld any type of o~four flimiiy teeidentliiil loaM wllatscevør. incrueøna

"Story" loans
Hvper-.defauJted foiins

Loens secured by unIque properties

Loans with originatIon fraud
Loans with regulatory vJolations

l.oans rejected for Investor purchase

KONOAUR wiu. BID ON A Sf\lGle LOAN ON A ONE TNe BASIS OR ON A POOL OF LOANS. I(ONDAU~
Wll.L GIVE LOAN t.eVEL PRICING ON W1lJCH A SEU.ER MAY 

"CHERRY PICK" LOANS TO SEU..

F)
O/Rnn09 ", 11 PM



Kondaur C"i;\itaJ CorpoTltion

~:I/www.kond_.comfnews/news.upii;?2008.04..(

i~KONDAUR
j ~~rrAl COR~R'ATI~

. So8PItIg to 8Iftll/' SoIulklna
HOME SIlIltVfCIS A80l,lT US LOAN seRVICES eORROYl

Kondaur News

KOndayr flews

Scratch-and-Dent Loan Market Offers Outlet

MBA Newdnk VOlUme 7, tsallt 8t

.., VI.fIy pal8partr

'MlIle lICI'lItelt...,d..ctent iøan. accumiiate and reWict caøl\ 10M ..n,,,, now have the option of IUlnrng to

an emtrgfng markei Ofloan bur... Who offer IIquIdatSon. sale of such ioari& provides ...~ or "'..ie

~ 8OFI'I8lIme8 arlO endlnø in foNcIoaUM. .
"What drivø 1118 ICI'8Ich and dent market I. the 8lIler of 

the IceIl who hi. a need (Of ikiuidity: otherwise lhe
seller woWd not &el1Ile 10M at a di5GOllnt,. said JOn Daurio. chairman and ceo of Kondau,Capitd Corp.,
senta An., C.ilf.

Dauifo sald lilIloai1 18 seratcti.and-dent for any of Ihe following ttirae reasona: loan pertoimerioe -thll Ioiin i.

either In derautt or W8I prevIOusly In del'øuJt; a ioart where a I'IlfIIIlaCIon was Vfollted In ttl. orl$;nlllOn

PfOC888; or (0' undtt'wrlUng tea80M that tnvoiv. fraud.

COnlPlnle. lIUCh .. Kcndaur Capltai have enterecf tti91'1'l1fket. bUyIng loans al tiUØ6 dIacounr. wlth tne

potentlal of iepiickagfng ind selJInø the loan..

"Tti. P'OC8Sl Involves hløh-tai.idi fie dJlfliellOlt mariaøemønt. · Daurlo said. "We II1Ølt ret1riai'iæ or
resll'UClUnt the klana orwa may reeeIl them. If Ifs . nonpetforming roan, we IJ1IY get 8 dled.in.if..... What

we do /s cnaraetenze botlOWiQ .. thote who hay. U1ll ebÐitv al!d deaire to pay anil staV. those who lhouret

ueil and go, and those wno do nothlnø..

CaLllfa HId that ioan attributes øiav a slgriit1cant pan In purchasing declsions. From a due d/llgênee

t2
9/512000 ':41 I'M



Konclill' Capjti' Corporation
litip:/lwww.kondaur.eom'ncWI!neW8.asPX'1200ø..04..0'

..

PW8PectIVe, lhct COJl1)8n)l conducla a two week to four week tevllw of the loans to verify acciuraey.

-'" the setaiob and dimt worfd. moat aeiiere cIon't h4Ive ace:wate Infotmltlon enet many tlmea the InformøtJon fa

oir.- DIutlo said. "Faet0r6 IUd! .. the statui of the Joan. unpefd barønce and colliiterai vaiu..lnfomialJCn
'....In us ~ our prfee. Regardfel8i aeJI8ii iitiourd be f1QtA1nø out whit 14. fair and renonaiø .

$YlOUflt for th-. lollf1l, ·

At homeowneJ'8ftJp pr'Helvadon efl'ot!i rrvtkta hed1llSi the acratch-ancklent marlctt COUld m8ke

additional p'..... "lfs a wJn.wln $IkialIon," Daurfo _. · In the tvlll'lt lhat we may have to forecloae on 8

hoint, Irs UlUaily øfter we malce every 0.... elfott to kee, the borrower fn the tiome. More often thalt not. ilia

reevon fs1leoau1e we can't reach lha boi'rower It a1f.-

"The Incredible ITØgflIluCIe cl r4IPurc:liaH ClbflGatlone has lad to a IqUldlty Gnøl8 '" the mortgaQe banJdtig

Indualry: Dauiio MId. "l..oan aeii8/1 typfcaßy do not have 8UlIcIent cash to teP\ll'cha86lha loant nor the

lblllty to boirow 6Uftfcìent ClIIh. ',. a teSUIl, a 8CI'8lCh-IncI-d roan buyer. w1111T1ng8 wIth tbè loan seDer to
buy the loan ficm the ioan .ir at lest than par, with the loin .tller making up the d1fferenea. Such .
d1irer",ce& can and IIC~ wii, fri the aii",.., amount to bfJfIon& of dollars..

MBA Newi!Knk YQlU!TJß 7 1ij8u& t¡.JNêdnesday. APr!! Qi. 2p01

Copyrtght 0 2OOIl(anøU' captai C6rpOration. AI rlghtt reslltVtd. ~

If2
9/5/2009 l:4 l I'M
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CBRTIFlBÐ COpy
Michael K. Jeanes. Clerk of Court

...r;r¡Žo/O

"

SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2010..Q90122
0110512010

HONORABLE KAREN POTlS
CLERK OF THE COURT

M. Scott
Deputy

JAMES MCKINNEY JAMES MCKINNEY
618 S WICKIUP RD

APACHE JUNCTION AZ 85 i 19

v.

KONDAUR CAPITAL CORPORATION, et al. KONDAUR CAPiTAL CORPORATION
1100 TOWN & COUNTRY
#1600
ORANGE CA 92868

LARRY 0 FOLKS

MINUTE ENTRY

The Court has oonsidered Plaintiff's Verified Complaint and his Application for
Temporary Restraining Order, Preliminary and Peimanent Injunction and Order to Show Cause.
The Court finds that Plaintiff has set forth multiple alternative and credible causes of action
against said Defendants, specific facts that demonstrate that immediate and irreparable loss will
result to him before the Defendants may be heard in opposition, and has further demonstrated
extraordinary difficulty in effective! y identifying and/or communicating with said Defendants,
thereby justifYing the entry of a temporary restraintng order without notice. The Court is
particularly concerned that Plaintiff may lose his primary residence at 618 S. Wickiup, Apache
Junction, Arizona 85219, tax parcel no. 103-u4.057A4 through a trustee sale if 

a RestrainingOrder is not entered. Therefore,

IT IS ORDERED that the above named Defendants, their officers, directors, agents,
employees, attorneys, and any other persons acting on their behal;t are hereby enjoined from:

Docket Code 023 FonnVOOOA
Page i
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2010-090122 0i/OS/2010

1. selling. transferring, or otheiwise disposing of the real property located at 618 S.

Wickiup, Apache Junction, Arizona 852 i 9, tax parcel no. i 03-04-057A4; and
2. proceeding with a trustee of the above described property on January 5, 2010, or at any

time thereafter absent further court order.

IT IS FURTHER ORDERED that Plaintiff shall serve the summons, the Verified
Complaint, the Application for Temporary Restraining Order, Preliminary 

and Peimanent
Injunction and Order to Show Cause, and a certified copy of 

this Minute Entry on the Defendants

and that the above Restraining Order shall issue upon the posting of a bond in the amount of
$250.00 with the Clerk of the Court, pursuant to Ariz.R.Civ.P. 65(e).

IT is FURTHER ORDERED that Defendants shall appear on January 20,2010 at
4:30 p.m. (30 minutes are reserved) and show cause why a Preliminary Injunction should not
issue as requested in Plaintiff's Application for same. Evidence will be taken at this time.

DATED: JAN 0:5 2010

~~
JUDICIAL OFFICER OF THE SUPERIOR COURT

This case is eFiling eligible: http://www.clerkofcourt.maricopa.gov/efi1ingldefault.asp

1he foregolnølnaiiirnieiit lø a fcØ, lRIe and coirectcopy

of ihe 'OIIglnaJ doci.imeiit.

AttesL ~lj 20

M/CHAaK. Ofiihf1lie 8UpøiforCou~:"d~Jt4t~

Docket Code 023 FoimVOOOA
Page 2
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.; SEptto-2009 THU 01 :67 PM CLERK OF SUPERIOR COURT FAX NO. 520 868 6262 Pi 01

FIled on 9/912009 2:06:56 PM

IN THE SUPERIOR COURT
.

PiNAL COUNTY, STATe OF ARIZONA

Date: 09109/2091

,-

¡l:lEMON WILLIAM J O'NEIL
DivisIon: !

lJy JlicUP/IlI Aiiuil8n1: JUov GOSSMAN

l S1100CV200903764,

l NOTICE
)

I RULlf'IG ON IIO'I1ONSJI8$UES

)
)

Plaintiff makes multiple allegations regarding Defendant Kondaur Capital Corporation
and req~ests a restraining order based upon those general allegations. An Injunction Is

a degree In equity. State ex. ((!II. Corbin v. Portland Osment Association, 142 ArIZ. 421.
690 P .2cf 140 COt. App. 1984). Plaintiff seek$ a prohibitory Injunction prohlbltrng Plaintiff

from the sale of property. The Issuance of Injunctions In Arizona is controlled by the

terms of Rule 65 of the Arizona Rules of Civil Procedure and the provislons of A.R.S.
§12~1801 to 1808. Sectlon 0 governs the lasuanos oft8mporary J'ßlrtralnlng orders and
Is Identical to Rule 65(a) of the Federal Rules. WhUa the Court recognizes that Plaintiff

may not have any ol.tier adequate legal remedy and irreparable harm may well occur,
Plaintiff must stili adhere to the laws of the State of ArIzona and Rules of Civil
Procedure In seeking this Court's approval. "The consIderation of the Court may not be
restrained unless the act II Illegal or wrongful aa to the party complaining.. MaKay v.
Retail AutomobIle Salesmen Loea/10671 16 Cal. 2nit 311, 106 P.2d 373,313 U.S. 66ß

(1940). Rule 65(h) requires a plaintiff to descñbe tn reasonable dataJl and not by
reference, to the complaint or other document the act sought to be restraIned. Little Is
set forth from whloh this Court oan Independently determine the enentfal allegations of
Plaintiff's application. Plaintiff makes reference to an Exhibit A which Is orderly attached

to the ApplicatIon for RestraIning Order. No Exhibit A le attached and the appßoation iii

not verlfled. Further, the applicant has failed as required within Rule 66 to certify In
wrIting the efforts which have been made to give notice or the reasons supporting that
olaims should net be required. No good reason is given. Even In PlaJntitrs attaohed

oorrespondence announcing his rescission. his citation to 16 U.S.C. Sec. 1635(b) Is not
applicable. FIrst, under subseotlon(e)i l'thli section does not apply to a resldentlal

JAMJ28 MCKINNEY

pialntlff(I),

V8.

KONOAUR CAPITAL CORPOMATION, et al.,

DefGl'ldant(s).

Page 1 aU



...~EP-'1'O-2009 THU 01:58 PM OLERK OF SUPERIOR COURT
FAX NO. 620 868 6252 P. 02

mortgage transaotlon." LIkewise, under subsectlon 2 of that sanli'tæ8SffPl iØ6rftN

apply to a transaetion Mwhich OOllaUtutes a rIght to refinanolng." As troublesome. that

same code requIres the obligor to return oonslderatlon.

While this Court Is sympathetlc to the Issues raised ~y Plaintiff. fundamental rescission
law woulcf require the plaintiff to return all monje, loaned to him In order to complete i
atandard rescission. There is no allegation that has OCCUlTed eIther.

PlaIntiff must demonstrate the substantial. likelihood of success prIor to tha Court issuing
a temporary reetralnlng order. Unfortunately, PlaIntiff haB not adhered to the statutòiy

requIrements or the requirements set forth In Rule 66 requesting a reatrainlng order.
ThIs Court is unfortunately not able to Issue a restraining order on the documents

submitted by PlaIntiff. The request for a temporary restraining order Is denIed. Plaintiff

may supplement or refile hie request in compliance with atate law and the ~ule$ to bring
the documents In compliance. He must furUier demonstrate a legal baels besldee

references to federi¡d laws that speclflcallY state residential mortgage transactlons or
refInances are not subject to statute. .

Mailed/distributed ooPY: QfUQ9/20Q&

JAMES McKINNEY" .
618 S WICKIUP RD

APACHE JUNCTION AZ 85119

Pl'Ise2of2
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OMBNe PlgelA.
If: TYPE OF LOAN

@ CHICAGO TITLE INSURANCE CòMPANY 1. g FHA 2. ci FmHA . 8.1iJ CONV. UNINS.
. ci.oSBR. Miguel L. Garcia . 4.0 VA 6. i:i COW.INS.

e. 2700571. PSDA'l'B OF PRDlTDlG: 02/07/07
002700571~001 MLG 06'lIMB OP PRINTING: 15.40

17. 3566215.
U~.DBPAR~~Nt~BVBLOPMBN'I 8.~ii-io.

ie. NOTE: 1O_~a - 10 __.
.(p.o.c.). _. piiid outIIdelha . .. ai-n ii.r. for lnfomiiill:iiii IlUlpCleM and aN not Included In iiie- ...A

D. NAME OF BORROWER: JAMBS H MCXIliiHBY

~\taW'" .ADDRESS: 618 S mCltItIP RJ)

Ss,~ ""..d~-dlpltf
APACIl JCT' Arizona

E. ~ ~~~~ADDRESS:

,

ADDRËšS~
M&I Ml\RSHALL &: ILSLBY 811NIC

1m

'J~770 N 1tA'1'IrR S'l'RBB'l'

MItMAtlltBB WiSQ0D8in ~202
6. Pflur..n, T : 61S S WICJO:'OP ROAD

r;r

. .
APACHB JCT Ari:iioDa S51l19H. CHICAGO TJ:'1'LB INSORANCB COMPAmt'

I.ADDRESS: 2500 S. Power Road, Bldl i SUite 101 P~ruary 07, 2007'Mesa Ar zona S5209PLACE OF SETTLEMENT: 2500 S. Power Road, Bld~ 1 Suite 101ADDRESS: Mesa Ar zona . 85209~Vnr:RnAR . cnON K ~100. AMOUNTDlJEPROMBORIIOIo\il!Ij¡
40(). GROSSAMOlJNT DUE101. Contiiiól ilII1I8 price

401. Oiintract... pilce
I102. PeraoiiaI Propeny 4æ~ I103. SelUemeni chari¡ea 10 boircwer Olne 1400) ..... "".33 =~~;.t;¡.~.
:-';.':j~~::::S"::'.~~".1'l;~l~'~. ':(-104.

105.
4QS,Adjustments fOr Items er In advanc8 fAdlUlllmanl8

er In IldYancllOG. CIty/town laxIl8 to
406. QIv/lvwn t8Xl8 10107. Counlyt8)¡G8 to 0407. Counlll_ to108. AeMNmenlll to
408. Aaenmenta 10:109.
409.ttO.
410.

111.
411.

112-
412.

120. GROSSAMT D1JEFROM BORROWER
333 231.33 420. GROSS ANT DUE TO 8ELI.l!R

:00. AMOUNTS PAID BY OR IN BEHALF OF IIORIlOWl!R
S(X), REOU~'TIQNl5INAMOUNl' lJUeTOSELLEIt

001. OepoIllOl.amutmoney
501. ee-._ 'eèelna!iliiillonal

202. PrlnolDel amount 01 new Ioan(ø)
4n" """ nn 6Q2. 8e111ement ciliataee 10 eeii... ' (11181400)203. Bd$tfng ioan(.) taken subleCtlo

503. Eidltlng Joan(a) taken IUbJiicit to

504. Payoff oIh morrgøge loan
2()4.

205.
llOI5. Payoff 01-.:1 rnottgege loan

:', '..:', i,'.':: -,. . ,'- ': :'; !~..'.:':"."
..~~:.:::: ?:.~.,l;~:\¿1r~f:.:(~;.:: 8'~':'. .

206.
1508.

207.
W.

208.
l508.

:!OIl.
l5OII.

AllJustmeiits lOr items er IAdliiBlmeritB ior iema un
er210. Clty/lown lllxea 10 61D. ciivflown lllxea io211.Couiity_ io

611. County ia- to212. Aaaelamenia 10
512. 'lIl1ll'tW1ta to213- ; 51&

214.
514.

1215.
516.

216.
616.

~17.
617.

216.
518.

219. ~~ ,220. TOTALPAlDBYIR RBORROWER 408 45S.00 sal. TOTAlREDUCTlONSAMTP
300. CASH AT SETTLEMENT FAOMITO BORROWER

æo. CASHATSETTLEMENTTO SEUER301. Gio...,mduefrombomiwet Gin. l20í i . .....
601. ai- ami clue to lIIIJiir . I

S02.' i.-_ pe/d t:1y/lor__ øin.22O) t 40. 45&.00)lI02. i.- NdUclIOiie In wntdiie eeiiet tiine II2tIl
I003. CASH F.ROMl (II TOI BORROWER I 7S 226.67 Ø03. CASHe! TOJ( FADM) SEU.ER I

MLG mKONDAURlMcKinney-00137':;



F-2857-Ql 4/00 "'2
LNo.ææQ265

O~l/A.BSII 2700571
~ Oli L SETTLEMENT CHAAGE8 TDIB Oll' PRIIil'nNG: 15:400HSC 002700571

DA'l'B OF PRD'l'ING:7tlO. TOTAl. SALES/8fIOl(ER'S COMMISSION bMed on prioe

PAID FROM PAID FROM 

$ @ l-

DIYlllori of Comml8eloii ni~ 7llO)_ foIIOW8:
BORROWER'S SEllER'S701. La: $ to FUNDS AT FUNDS AT 702. sa: S to SETTLEMENT SETTLEMENT703. Commi.oion paid at &otllemoint

(Money rB1alned by bJoker appii.ii to oommlallon $
)704. Other sales agent oIi8rgiie:

705. Addi1fonaJ ooinmloalon: S to
800. 1Ti:M5 PAYA6Li: I

001. Loan Origination Fee t
802. LoanD_ t
803. AppreIsaJ Fee 10 -.us IPIÌopsirn caiiaui.nirr

4050.00804. CnidIt fløport to 'ÐAIfS \IIIXOIl "'lIP

16.3380S. Lander'elnBpllOllon Fee ió ....x IIIUl8llAtoL 8 :n.m.iir _
. . 720.00806. Moitaaiia Jiiairanoe ADDllcatlcin Fee to

em, Aeaumpl/on Fee to

808. 1'iI:ii: svc TO PlRll? J\IalIliCAil IUtllL IlS'fATIl "'lC!461.00
809. P_XNG na TO ,",x. IfUSlf.\LL 8 Xim..... _

585.00810. COIlPL8'now CIlR'f na TO HOUXS PIOPllR'rr COlIStJi,'I'AIir

100.00811. PLOOD DlI'I'IlRMIll.\'l'XH 'lO P= _XCAI/ PXQOÐ IlA'lA l'OCLSl0. SO
812. ~ ~-

329 968.00900. ITEMS Ri:nUIRm lENDER TO BE PAID I
001. rm.-tfmm to (ii'$ /dey for o aaya902. Mortgage Insuninoe Premium lot ".M inamtiiilO
903. Hazard In8llranc:e Premium lOi

, ,. ~elO _ieø PAN:tt.y nrs 628.00llO4.

905.
1000. RESERVES DEPOSITED W1Ti;t LENDER

1001. Hazard iiiiiuiwiói 0.00 month @$ iiermontii
1002. Mortiiaae 'In8uranoi. 0.00 month @S iiermDlllli1003. CIty propertytiix88 0.00 monUi @$

per month 1004. County property tiixee 0.00 month tliil permantli
1005. Annullf__nie

..... 11\OllII1@$ iiermoniii1005.
".""month @S PBrmonth1007.
0.00 montti @S

P8l'month1008. . Aaana'llt. AacOUZlt:LDCl M1U8tmlmt

0.001100, 'I'ITI
110t. Settlement or Ooslng Fee to Chicago 'Title Xnwruce co.

150.001102. Abetraot or title _ to
1103. Title e""",lnation

to
1104. TlUa Insurance binder

to
1105, Dooument ør_on

10
1105. Notaryl....

to
1107. Allomey's feø \0
110&. 11IIelnsurance to Cbi.cago 'J'itle IM\lZIUlc:e co.

-nnclude$ abovo liema numbeio:)
1109. Lendll'. 00Y8t'&glI $ ooo.os..oo , 2U.00
1110. Owner'. oovelàQe $..0. $
1111. IDIDORSBKIHT '.1, ARM" 1'OWIDATION

.1 . 200.001112. nopllIl'I'Y XIISPECrXOlI FIl8 YO Crte

I 100.00 I1113. IIXl'IBS MlUL PII8 YO =c
I 20.00 JIl!llO. GOVERNMENT RECORDING AND TRANSFER CHARGES

1201. l'Ieoordlng lees: Deed $
;Morlpg. $ ;iw- $ 30.001202. City/OOUntytiix/Slamps: D8ecI * ; Moniiaøa $1203. Stcite tiix/8liImJ'$: Deed $ ; I.1oi1gega $1204.

1206.

1300. ADDITIONAl. SETTLEMENT CHARGES

1301. Su1vIy 10

1:iD2. Pea1lnspec:Uon to

1303, X8'J' 1/2 2006 TAXl!S PArD S136. 09

1304.

1305-

t306.
1:iD7.

1400. TOTAL SETTlEMENT CHARGES
(eiiter on llne8 103, Secdon J and 502, S8ollon Kj 333,231.33

"""

IiKONDAURlMcKinney-00138
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e e
ACCOUNT: 00035662154

109147-payment Hi story
NOTE: 40000 SHORT NAME: MCKINNEY JAMES

CURRENT BALANCE:ORIGINAL BALANCE:
407,272 .56
ORIGINAL INTEREST:
12, 591. 5099827
DEFERRED INT BAL:
0.00 LAST MAl NT DATE:
ORIGINAL BUYOOWN:
0.00 PREV MAINT DATE:
BUYDOWN PD YTD:
o . 00 GOOD THRU:
ORIG OTHER CHGS:
0.00 GOOD THRU:
INTEREST PAID YTD:
01/01/09
NET PROCEEDS:
0.00
ESCROW BALANCE:
0.00
LATE CHARGES:
0.00
INT PAID TOT:
125 .00 ACTIVE ACCRUAL:

408,458.00

0.00

0.00
06/09/09

0.00
06/02/09

0.00
00/00/00

0.00
00/00/00

2,375.76

0.00

1,183.32-

475.16

45,196.42

RATE
RATE PLAN: 0000000

01: 7.000000 + 3.250000
PRICE PLAN: 00002: 0.000000

0.00 APR: 0.000000
INTEREST lYPE: S BASIS: 3
EARN/REB MTH: 1 INDEX: 111
NEXT RATE CHANGE: 03/01/12
NEG AM IND: N NEG AM STAT: N
RATE EXP: 00/00/00 OPT lYPE:
RATE CHANGE DELAY IND: N

RELATION

INTEREST ACCRUAL:

DEF INT PAID YTD:

BUYDOWN BALANCE:

CUR INT REBATE:

NEXT INT REBATE:

INTEREST PAID TO:

UNAPPLIED FUND BAL:

ESCROW RESERVE BAL:

EXTENSION FEES:

MISC CHARGES:
0.00

FLOOR CEILING SPLIT RATE lYPE:

0.000000 13 .000000

0.000000 999.999999
BILL ALL INT: N

FUT BASIS DATE: 00/00/0000
1098: Y FREQ: I-I
NEXT PAYMENT CHANGE: 04/01/12 VAR PLAN: 350
NEG AM OVER: Y

OPT ID: P&i AMORT: 01/19/12

NEXT BILLING DATE
NEXT PMT DUE DATE
INTEREST: 07/01/09

02/01/09TOTAL: 00/00/00
00/00/00

NEXT SCHED DATE/PMT #

07/01/09 1
00/00/00 0

LOAN CATEGORY: M
FLDL CAP INT IND:
COST CENTER: 1602
C462 UNPAID CAP INT:
BRANCH NO: 405100
A INT EARNED YTO:
CHARGE DDA/SAV:
A ELECTRONIC FEED:
TIMES RENEWED: 1
N PAPER FEED:
PRINCIPAL lYPE: R
o
NAME/ADDRESS IND: 1
P PRIORIlY NUMBER: 000
PROP/NAME ADDR: 92 A
APPRAISAL DATE: 01/19/07
00000000000 ESC INT PLAN:

LOAN STATUS:

NOTE TYPE:
N

OFFICER NO:
0.00

0.00
CHARGE ACCT: 00000000000

41607

CENSUS TRACT:

COMMITMENT NO:

BILL NAME/ADDR:

PROP ZIP CODE:

APPRAISAL:
000

page 1

N

Y
o

1

85219

550,000

DOLLAR LIMIT

FUT BASIS: 5

LAST BILLING DATE

06/01/09

00/00/00

N MGMT CLASS:

FED CALL REPORT:

SEND NO BILL:

BILL TYPE:

AMORT EDIT:

PAID OUT IND:

PAYMENT METHOD:

USER CODES:

ESC ACCT NO:

273

KONDAURlMcKinney-00139



109147-payment Hi story
ORIG LTV: 80.00 CUR LTV: 79.77o RC USAGE: N CLTV: 0.00POINTS: 0.00 RISK RATING:60 - 90 15 - 30 - 60 - 90
EOPY INT: 28,397.39 UCC DATE:
003 002 ROLL TM L T
EOPY PTS: 0.00

e

0.00
CTD ACCRUAL:

e
AUTO PAY IND:

603 15 - 30 -

00/00/00 TIMES LATE: 005 004

0.0000000 AVG DLY BAL:
SBA: N AUTO NON/RE-ACCR: Y!N PMT-TERM CHG TYP:

o RND IND: N MIN PMT IND: NTLC: N CRA REPORTABLE: ACCRUAL METHOD:
A COLLECTION/REFERRAL: Y

COUPON START DATE 00/00/00 COUPON START NO: 0 COUPON NUMBER PMTS:
o DROP IND: 0 DROP REASON: 0

LEAD TIME IND: N LEAD TIME DAYS: 000 NOTE BILL ONLY:
N APPL SCORE: 0754

OCCUPANT: Y PAYMENT REAMORT IND: ASSUMED DATE:
00/00/00 FINAL SCORE: 0000

REGULATION Z: N FORECLOSURE: OS/29/09 ASSUMED:
o MKT VALUE: 0OVER LL IND: N WAREHOUSE IND:

% GVT INS: 0 .000000EXPECTED MATURITY: 03/01/37 ABA ROUTING: 0 ABA ACCT:
BALLOON LOAN IND: 1

SECT OF ACT: 80. GUARANTEE ESCR: 00 SUBNOTE NUMBER:
o DELIVERY DATE: 00/00/00

CO-MAKE1 NAME/ ADDR: EMPLOYER NAME/ ADDR: OCS ACTIVE IND:
A SEC NAICS CD: 000000

CO-MAKE2 NAME/ADDR: ATTORNEY NAME/ADDR: OCS PURGE DATE:
00/00/00 RESTRUCT IND:

CO-MAKE3 NAME/ ADDR: ACH ACCT TYPE:
00 CREDIT BAL IND: N

CLIENT REF NO: SELF GEN FGN CURR CODE:
BA ELIG/INELIG:

CASE NO: 000000000000 HOLD UNAPPLIED:
00000000000 TRACK CODE: BANK
HOLD ESC/FEE: 00000000000 AMORT EFF RATE:

00/00/00 UCCC IND: Y
FHA INDICATOR: 0

00 / 00 RATIFY DATE:
HOLD RELEASE DAYS: 00
00000000000 MCOLL:

o
098

CONTRACT TYPE:
00/00/00
DP COLL PERCENT:

N

M&i MARSHALL AND ILSLEY BANK
R-6310-001-001 06-09-09 PAGE 7372

INVESTOR:
00000

SPLIT RISK i
0.00

SPLIT RISK 2
0.00

REPORT TO HMDA:

FUNDS INDEX:
000

FUNDS RATE:
00

DISPOSITION:
DISTRIBUTION:
FORMULA 1:

o

o PROPERTY TYPE:
DUAL ACCOUNTING: N

SPLIT RISK PERC i
0.00

SPLIT RISK PERC 2
RC INT ONLY IND: N

Y BUILDING CODE:
CR BAL CHK OVRRD: Y

000 REFINANCED:
OVERHEAD TYPE: 00

o . 0000 MORTGAGE IND:
ACCUDRAW IND:

o

SPLT RSK LMT

N
PART /SYND IND:

PMI/1098 IND:
0.00 A/R COLLAT:ORIG LL$: 0.00

page 2

N

ACH/AUTOPAY DAY:

LTR CREDIT N/S:

00000000000 HOLD BUYDOWN:

0.000000 FEE AMORT TO DATE:

1* FHLB TYPE/CLASS:

000 DP COLL ACCT:

LOAN ACCOUNTING NOTE INQUIRY

42 FHLB UNITS:

0.00 SPLIT RISK BAL 1

0.00 SPLIT RISK BAL 2

FHLB STATE:

FHLB INDEX:

1 FHLB RATE CAP:

o AUTO PART
N
0.00 REL BANK NO:

KONDAURlMcKinney-00140
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109147-payment Hi storyFORMULA 2: 0.00 SBA GRP NUM: SBA STATUS: SBA BASIS

POINT: 0.000 HPA CO/6807-1098 INO: N/Y
INCOME: 0.00 HMDA STATE/CNTY: 04021 GUAR COMP NO:
00000000000 PMI CANCEL DATE: 00/00/00
PER EARN: 56,589.4174717 TOT EARN: 56,589.4174717 AVERAGE BAL:

407,272.56 PMI TERM DATE: 00/00/00
PURCHASE DATE: 00/00/00 PURCHASE LOAN 10: PURCHASE AMT:

0.00 PMI MIDPOINT DATE: 00/00/00

TRANSFER 10:TRANS COMP NO:
TRANSFER IND:
CURR PRIN BNP:
UNAMORT ORG AMT:
TOTAL PRIN BNP:
AMORT UNERND:
ST INT DATE:
AMORT PR MTH BAL:
ISSUE DATE:
AMORT EARNED MTD:
RENEWAL DATE:
AMORT EARNED YTD:
ACC/REB HOLD:
AMORT EARNED lTD:
FL PMT OT-AOV: 03/01/37
POST-MATURITY BILL IND:
COlL COOE/INO:
POST-MATURITY BILL FREQ:
OESC: 618 SOUTH WICKIUP ROAD
MATURITY ADVANCE INO:
RIGHT TO CURE NUMBER:
INV/COMM NUM:
RIGHT TO CURE DATE SENT:
ACTION CODE:
CURTAILMENT IND:
ACTION DATE:

00000000000

0.00
0.00
0.00

0.00
02/07/07

0.00
02/07/07

03/19/08

N 00/00/00

RO/

CURR INT BNP:

TOTAL INT BNP:

TERM: 360 MAT. EXT MONTHS:

0.00

0.00

o

CUR

0.00

0.00

MATURITY DATE:

LAST TRAN DATE:

LAST TRAN CODE:

LAST TRAN AMT:

COll PERCENT:

03/01/37

04/03/09

714

2,375.76

100

0.00

N

o
APACHE JUNCTION AZ

N
o

000000
00/00/00

000
o

00/00/00
UNAPPLIED REASON:
DEFICIT COMMIT NO: 000
REASON RELEASE DATE: 00/00/0000

NOTICE ENDORSER:
POST NO TRANS:NOTICE OPTION: Y
POST NO TR RELEASE DATE: 00/00/0000
NOTICE RELEASE DATE: 00/00/0000
HUD ACTION CODE:
REMOVAL CODE: 000PEND BAlANCE: .00INDEX RATE: 0.000000PEND TERM: 000RATE CAP: 0.000000
PEND PAY CAP: 0.000000OPT DATE: 00/00/0000
CONV DTE IND:
FEE IND:
CONV EFF DATE
REIMB INT:
FOREGONE INTEREST:
INTEREST RATE:
10#
CLS OVERRIDE: N
CREDIT BUREAU STATUS:
SPECIAL COMMENTS:

Y

00/00/0000
0.00

0.00
7.000000

85219-2577 POST

RIGHT TO CURE STATE:

INV

INV

BUYDOWN CODE:

BUYDOWN CODE RELEASE DATE: 00/00/0000 UNA

CREDIT BUREAU IND: Y LATE
F CREDIT BUREAU RELEASE DATE:OO/OO/OOOO LATE

CB ACCOUNT TYPE: 26 LATE
HUD ACTION DATE: 00/0000 NOTE

PEND VAR PLAN NO: 000 PEND
PEND MARGIN: 0.000000 PEND
PEND MAINT DATE: 00/00/0000 CONV

CONV OPT FEE: 0 . 00 CONV
INT REIMBURSEMENT 0 .00 1099
EOPM REBATE: 0.00 ORIG
CREDIT BUREAU GRACE DAYS:" 0 NOTE

DATE OF OCCURRENCE: 02/27/2009

page 3

N

82
BO
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e e
YEAR:
MODEL:
VIN/SERIAL CO:
NBR:
LIEN FILING DTE:
TAX 10: 103-04-05706
RECORD BOOK:
INSTRUMENT NBR:
USER SCORE1:

109147-payment History
0000 MAKE:

VIN/SERIAL NBR:

00/00/00
(COVERS MORE

LIEN RELEASE DATE:

RECORD PAGE:

USER SCORE2:

00/00/00
APPL

PROP

USER DEFINITION SEGMENT DATE AMOUNT DESCRIPTION10. 01/30/07 0.00
ESAN RECORD ESAN OPT: Y RESET DATE: 06/01/09 STATUS: N PLAN NO: 90S NXT PYMTEFF DATE: 07/01/10 ESCR SURP IND: Y

LAST SUCC ADJ DATE: 00/00/00 ESCR COMP YR: 07/09 SURPREFUND DT: 00/00/00 AUTO REF STOP DAYS: 0
SURP SHORT BAL: .00 DFCY BAL: .00

PAYMT SCHEDULE S# EFF DATE TYP PAY FREQ TOTAL PAYMENT AMT P&I AMOUNT

ESCROW AMOUNT BUYOOWN AMOUNT NXT PMT#
PAYMT PERCENT PAYMT MINIMUM BUS PAYMT PLAN01 05/01/08 0 14 1 0.00 0.000.00 0.00 00.00 0 000 00

o
098 M&i MARSHALL AND ILSLEY BANK LOAN ACCOUNTING

R-6310-001-001 06-09-09 PAGE 7373 NOTE INQUIRY

PAYMT SCHEDULE 5# EFF DATE TYP PAY FREQ TOTAL PAYMENT AMT

ESCROW AMOUNT BUYDOWN AMOUNT NXT PMT#
PAYMT PERCENT PAYMT MINIMUM BUS
02 07/01/09 0 333 1217.40 0.000.00 0

P&i AMOUNT

PAYMT PLAN

000

217.40

00

0.00
o

NOT PAID AMOUNT CONSTANT
BILLING DUE DATE PAID DATE LC IND TOTAL
2,375.76 2,375.76

02/01/09 00/00/00 PRINCIPAL/PAYMENT

2,375.76

BILLED AMOUNT

NOT PAID AMOUNT CONSTANT
BILLING DUE DATE PAID DATE LC IND TOTAL
2,375.75 2,375.75

'03/01/09 00/00/00 PRINCIPAL/PAYMENT
2,375.75

BILLED AMOUNT

NOT PAID AMOUNT CONSTANT
BILLING DUE DATE PAID DATE LC IND
2,375.76 2,375.76

04/01/09 00/00/00

BILLED AMOUNT

2,375.76

TOTAL

PRINCI PAL/PAYMENT

NOT PAID AMOUNT CONSTANT

BILLING DUE DATE PAID DATE LC IND
2,375.76 2,375.76

05/01/09 00/00/00

BILLED AMOUNT

2,375.76

page 4

TOTAL

PRINCIPAL/PAYMENT

KONDAURlMcKinney-00142
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109147-payment Hi story

NOT PAID AMOUNT CONSTANT
BILLING DUE DATE PAID DATE LC IND TOTAL
2,375.75 2,375.75

06/01/09 00/00/00 PRINCIPAL/PAYMENT
2,375.75

ESCR# ACT /INACT:
DISBURSEMENT

02 PAYEE:
NEXT EXPECTED:

EXP DATE:
LAST ACTUAL:

TYPE:
AMOUNT

CATEGORY:
0.00

0.00
PREM CALC:CURRENT PERIOD: 0.00

FREQUENCY: 1 DISB EXCEPT:CUST/PAYEE: 0
PREVIOUS PERIOD: 0 . 00

0.00 CUR FHA ANV: 0000 EVEN AMT: Y NO INST: 00
PEND FHA ANV: 0000 PEND PREM AMT:

CK GP NO: 000 CNTR NO: 0012813773 HIT:YTD DISB AMT: 0 . 00
STATUS IND: N SUFFIX: 0000 TRN:INST i AMT/DTE: .00 00/00

00/00INST 3 AMT/DTE: .00 00/00
00/00

ID 01 10304057A4

DATE
00020110000

00/00/00
00/00/00

00/00/00
COY:

.00

.00

ESCR# ACT /INACT:
DISBURSEMENT

40 PAYEE:
NEXT EXPECTED:

EXP DATE:
LAST ACTUAL:

DATE
00000460745

01/31/10
01/31/10

01/31/09

TYPE:
AMOUNT

CATEGORY:
1,425.45

COy:
1,183.32

PREM CALC:
0.00

DISB EXCEPT:
P

CURRENT PERIOD:
FREQUENCY:

CUST/PAYEE:
PREVIOUS PERIOD: 0 . 00

0.00 CUR FHA ANV: 0000 EVEN AMT: Y NO INST: 00
PEND FHA ANV: 0000 PEND PREM AMT:

CK GP NO: 000 CNTR NO: 0000000000 HIT:YTD DISB AMT: 1,183 . 32
STATUS IND: N SUFFIX: 0000 TRN:INST 1 AMT/DTE: .00 00/00

00/00INST 3 AMT/DTE: .00 00/00
00/00

ID 01 FORCE PLACED HAZ INS

4

.00

.00

TOTAL BILLED NOT PAID

NOTE# EFF DATE TR# ACT DATE TCD REV
PRIN BAL AFTER COLLAT AMT

PAYEE

PRINCIPAL AMT

SN/I#
INTEREST AMT

COLL/ITEM BAL

40000 02/07/07 001 02/14/07 310 00.00 0.00
0.00

o

o

page 5

T

TAX

0.00

I

HAZ

407,272.56

X

0.00

0.00

N

BILLED AMOUNT

COLLECTION: 2
SUB CAT: 01
RATE: 0.000000
CASE NO: 00
INT IND: N
PREM:

0.00

R7360 IND: N

INST 2 AMT /DTE:

INST 4 AMT /DTE:

COLLECTION: 1

SUB CAT: 01

RATE: 0.000000

CASE NO: 00

INT IND: N

PREM:

0.00

R7360 IND: N

INST 2 AMT /DTE:

INST 4 AMT/DTE:

11,878.78

TOTAL AMT

0.00

KONDAUR/McKinney-00143
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109147-payment Hi story
M&I MARSHALL AND ILSLEY BANK LOAN ACCOUNTING NOTE INQUIRYR-6310-001-001 06-09-09 PAGE 7374

NOTE# EFF DATE TR# ACT DATE TCD REV PRINCIPAL AMT TOTAL AMTPRIN BAL AFTER COLLAT AMT SN/I#
PAYEE

INTEREST AMT

COLL/ITEM BAL

40000 02/07/07 002 02/16/07 750 0 78,490.00 78,490.0078,490.00 0.00 0
0.00

0.00
40000 04/01/07 001 04/02/07 750 0 797.80 797.8079,287.80 0.00 0

0.00
0.00

40000 04/01/07 002 04/02/07 610 0 0.00 797.8079,287.80 0.00 0
797.80

0.00
40000 04/03/07 001 04/03/07 750 0 36,445.20 36,445.20115,733.00 0.00 0

0.00
0.00

40000 04/26/07 001 04/26/07 750 0 53,452.96 53,452.96169,185.96 0.00 0
0.00

0.00
40000 05/01/07 001 05/01/07 750 0 651.88 651.88169,837.84 0.00 0

0.00
0.00

40000 05/01/07 002 05/01/07 610 0 0.00 651.88169,837.84 0.00 0
651.88

0.00
40000 05/10/07 001 05/10/07 750 0 49,032.06 49,032.06218,869.90 0.00 0

0.00
0.00

40000 06/01/07 001 06/01/07 750 0 1,267.86 1,267.86220,137.76 0.00 0
0.00

0.00
40000 06/01/07 002 06/01/07 610 0 0.00 1,267.86220,137.76 0.00 0

1,267.86
0.00

40000 06/15/07 001 06/15/07 750 0 18,750.00 18,750.00238,887.76 0.00 0
0.00

0.00

page 6
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07/01/07

109147-payment Hi story
40000 001 07/02/07 750 0 1,324.08 1,324.08240,211.84 0.00 0

0.00
0.00

40000 07/01/07 002 07/02/07 610 0 0.00 1,324.08240,211.84 0.00 0
1,324.08

0.00
40000 07/17/07 001 07/17/07 750 0 26,975.46 26,975.46267,187.30 0.00 0

0.000.00
40000 08/01/07 001 08/01/07 750 0 1,505.71 1,505.71268,693.01 0.00 0

0.00
0.00

40000 08/01/07 002 08/01/07 610 0 0.00 1,505.71268,693.01 0.00 0
1,505.71

0.00
40000 08/02/07 001 08/02/07 750 0 58,312.32 58,312.32327,005.33 0.00 0

0.00
o .uO

0
098 M&i MARSHALL AND ILSLEY BANK LOAN ACCOUNTING NOTE INQUIRYR-6310-001-001 06-09-09 PAGE 7375

NOTE# EFF DATE TR# ACT DATE TCD REV PRINCIPAL AMT TOTAL AMTPRIN BAL AFTER COLLAT AMT SN/I#
PAYEE

INTEREST AMT

COLL/ITEM BAL

40000 08/06/07 001 08/06/07 750 0 22,000.00 22,000.00349,005.33 0.00 0
0.00

0.00
40000 09/01/07 001 09/05/07 750 0 2,042.63 2,042.63351,047.96 0.00 0

0.00
0.00

40000 09/01/07 002 09/05/07 610 0 0.00 2,042.63351,047.96 0.00 0
2,042.63

0.00
40000 09/05/07 001 09/05/07 750 0 40,000.00 40,000.00391,047.96 0.00 0

0.00
0.00

40000 10/01/07 001 10/01/07 750 0 2,219.18 2,219.18393,267.14 0.00 0
0.00

0.00
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10/01/07 109147-payment Hi story40000 002 10/01/07 610 0 0.00 2,219.18393,267.14 0.00 0

2,219.18
0.00

40000 11/01/07 001 11/01/07 750 0 2,338.05 2,338.05395,605.19 0.00 0
0.00

0.00
40000 11/01/07 002 11/01/07 610 0 0.00 2,338.05395,605.19 0.00 0

2,338.05
0.00

40000 12/01/07 001 12/03/07 750 0 2,276.08 2,276.08397,881.27 0.00 0
0.00

0.00
40000 12/01/07 002 12/03/07 610 0 0.00 2,276.08397,881.27 0.00 0

2,276.08
0.00

40000 01/01/08 001 01/02/08 750 0 2,365.49 2,365.49400,246.76 0.00 0
0.00

0.00
40000 01/01/08 002 01/02/08 610 0 0.00 2,365.49400,246.76 0.00 0

2,365.49
0.00

40000 02/01/08 001 02/01/08 750 0 2,379.55 2,379.55402,626.31 0.00 0
0.00

0.00
40000 02/01/08 002 02/01/08 610 0 0.00 2,379.55402,626.31 0.00 0

2,379.55
0.00

40000 03/01/08 001 03/03/08 750 0 2,239.26 2,239.26404,865.57 0.00 0
0.000.00

40000 03/01/08 002 03/03/08 610 0 0.00 2,239.26404,865.57 0.00 0
2,239.26

0.00
40000 03/19/08 001 04/04/08 661 0 0.00 0.00404,865.57 0.00 0

0.000.00
0
098 M&i MARSHALL AND ILSLEY BANK LOAN ACCOUNTING NOTE INQUIRYR-6310-001-001 06-09-09 PAGE 7376
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109147-payment Hi story

NOTE# EFF DATE TR# ACT DATE TCD REV PRINCIPAL AMT TOTAL AMTPRIN SAL AFTER COLLAT AMT SN/I#
PAYEE

INTEREST AMT

COLL/ITEM SAL

40000 04/01/08 001 04/02/08 750 0 2,407.01 2,407.01407,272.58 0.00 0
0.00

0.00
40000 04/01/08 002 04/02/08 610 0 0.00 2,407.01407,272.58 0.00 0

2,407.01
0.00

40000 04/01/08 003 04/04/08 400 0 NEW RATE= 7.000
NEW BASIS= 3

40000 05/01/08 001 04/30/08 610 0 0.00 2,361. 72407,272.58 0.00 0
0.00

0.00
UNAPPLIED FUND AMT 2,361.72

40000 05/01/08 002 OS/22/08 610 0 0.00 2,375.76407,272.58 0.00 0
2,375.76

0.00
UNAPPLIED FUND AMT 2,361. 72-

40000 05/30/08 001 05/30/08 668 0 0.02 0.02407,272.56 0.00 0
0.00

0.00
40000 06/01/08 001 05/30/08 610 0 0.00 2,375.76407,272.56 0.00 0

2,375.76
0.00

40000 07/01/08 001 07/01/08 610 0 0.00 2,375.76407,272.56 0.00 0
2,375.76

0.00
40000 08/01/08 001 07/30/08 610 0 0.00 2,375.76407,272 .56 0.00 0

2,375.76
0.00

40000 09/01/08 001 09/03/08 610 0 0.00 2,375.76407,272 .56 0.00 0
2,375.76

0.00
40000 10/01/08 001 10/02/08 610 0 0.00 2,375.76407,272.56 0.00 0

2,375.76
0.00

40000 11/01/08 001 11/07/08 610 0 0.00 2,375.76407,272.56 0.00 0
2,375.76

0.00
page 9
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109147 -Payment Hi story

40000 12/01/08 001 12/12/08 610 0407,272 .56 0.00

0.00
40000 01/01/09 001 01/09/09 610 0407,272.56 0.00

0.00
40000 04/03/09 001 05/11/09 714 0407,272.56 0.00

0.00
ESCROW AMT

M&i MARSHALL AND IlSLEY BANK
R-6310-001-001 06-09-09 PAGE 7377

NOTE FEE PLAN: E3 BILL FREQ:
ENTERED DATE: 03/06/08NUMBER: 1 BILL LEAD TIME:
ASSESS START: 03/06/08

DETAIL BILL IND:
99/99/99
o POOLED BILL IND:

1ST PMT DUE: 00/00/00
N COMB BILL IND:
00/00/00
Y NAME ADDRESS IND:
00/00/00

FEE TYPE:
00/00/00
o FEE CATEGORY:
00/00/00
o REBATE IND:

GOOD DATE 1: 00/00/00
EARNINGS TERM:

GOOD DATE 2: 00/00/00
7 CAP FEE IND:

o
098

o
0.00

2,375.76

e
2,375.76

2,375.76

1,183.32

LOAN ACCOUNTING

ASSESS END:

START EARN:

DISPLAY TO CUST:

NOTE CALC IND:

RLTD INDEX:
RATE:
RLTD-KEY:
RLTD-SEG:

COMPONENT 1
000

250.00
00000040000

DELETE:
$0.00

STOP IND:
$0.00

NEW TODAY:
$250.00 PRIOR PMT DUE:

NEW THIS PERIOD:
$0.00 CURR PMT DUE:

CHG DEPOSIT IND:
$0.00 NEXT PMT DUE:

CHG ACCT:
$0.00

EARN IND:
$0.00

. FINANCE IND:
$0.00

NFEE BASIS:
$0.00

$0.00

$0.00

$0.00

$0.00

$0.00

NOTE FEE PLAN:
ENTERED DATE:

NUMBER:

F9 BILL FREQ:
02/20/07
1 BILL LEAD TIME:

page 10

o
0.00

2,375.76

o
0.00

0.00

1,183.32

COMPONENT 2
000

0.00000000
00000000000

N

Y

N

o

NOTE INQUIRY

o

MIN FEE:

MAX FEE:

CURR ASSESS:

YTD ASSESS:

ORIG ASSESS:

WAIVED YTD:

CURR DUE:

TOTAL DUE:

PAID YTD:

EARN YTD:

EARN MTD:

EARN LTD:

PRIOR MNTH UNEARN

CURR MNTH UNEARN:

NEXT MNTH UNEARN:

UNPAID CAP FEES:

1

N

MS

N

o

COMPONENT 3
000

0.00000000
00000000000

MIN FEE:

MAX FEE:

KONDAUR/McKinney-00148



RLTD INDEX:
RATE:
RLTD-KEY:
RLTD-SEG:

M&r MARSHALL AND ILSLEY BANK LOAN ACCOUNTING
R-6310-001-001 06-09-09 PAGE 7378

e
ASSESS START:

DELETE:
$0.00 ASSESS END:

STOP IND:
$0.00 1ST PMT DUE:

NEW TODAY:
$585.00 PRIOR PMT DUE:

NEW THIS PERIOD:
$0.00 CURR PMT DUE:

CHG DEPOSIT IND:
$0.00 NEXT PMT DUE:

CHG ACCT:
$0.00 START EARN:

EARN IND:
$0.00 GOOD DATE 1:

FINANCE IND:
$4.88 GOOD DATE 2:

NFEE BASIS:
SO.OO

$0.00

$542.75

$541.13

$539.50

$0.00

o
098

NOTE FEE PLAN:
ENTERED DATE:

NUMBER:
ASSESS START:

DELETE:
$0.00 ASSESS END:

STOP IND:
$125.00 1ST pMT DUE:

NEW TODAY:
$125 . 00 PRIOR pMT DUE:

NEW THIS PERIOD:
SO.OO CURR PMT DUE:

CHG DEPOSIT IND:
$125.00 NEXT PMT DUE:

CHG ACCT:
$125.00 START EARN:

EARN IND:
$0.00 GOOD DATE 1:

FINANCE IND:
$125.00 GOOD DATE 2:

NFEE BASIS:
$0.00

$0.00

109147-Payment Hi story
02/20/07

DETAIL BILL INO:
99/99/99
o POOLED BILL INO:
00/00/00
N COMB BILL IND: N
00/00/00
Y NAME ADDRESS INO: 1
00/00/00FEE TYPE: N
00/00/00
o FEE CATEGORY: MS
02/07/07
4 REBATE IND: N
07/07/09

EARNINGS TERM: 360
08/07/097 CAP FEE IND: N

DISPLAY TO CUST: Y

NOTE CALC IND:

COMPONENT 1
000

585.00
00000040000

COMPONENT 2
000

0.00000000
00000000000

M8 BILL FREQ:
03/17/09
1 BILL LEAD TIME:
03/17/09

DETAIL BILL INO:
99/99/99
o POOLED BILL IND:
00/00/00
N COMB BILL INO:
00/00/00
Y NAME ADDRESS INO:
00/00/00

FEE TYPE:
00/00/00
o FEE CATEGORY:
00/00/00
o REBATE IND:
00/00/00

EARNINGS TERM:
00/00/00
7 CAP FEE IND:

DISPLAY TO CUST:

Page 11

1

N

MS

N

N

e
CURR ASSESS:

YTD ASSESS:

ORIG ASSESS:

WAIVED YTO:

CURR DUE:

TOTAL DUE:

PAID YTD:

EARN YTD:

EARN MTD:

EARN LTD:

PRIOR MNTH UNEARN

CURR MNTH UNEARN:

NEXT MNTH UNEARN:

UNPAID CAP FEES:

COMPONENT 3
000

0.00000000
00000000000

NOTE INQUIRY

o

MIN FEE:

MAX FEE:

CURR ASSESS:

YTD ASSESS:

ORIG ASSESS:

WAIVED YTD:

CURR DUE:

TOTAL DUE:

PAID YTD:

EARN YTD:

EARN MTD:

EARN LTD:

N

o

Y

KONDAURlMcKinney-00149



RLTD INDEX:
RATE:
RLTD-KEY:
RLTD-SEG:

M&i MARSHALL AND ILSLEY BANK LOAN ACCOUNTING
R-6310-001-001 06-09-09 PAGE 7379

e
$0.00

$0.00

SO.OO

$0.00

RLTD INDEX:
RATE:
RLTD-KEY:
RLTD-SEG:

NOTE FEE PLAN:
ENTERED DATE:

NUMBER:
ASSESS START:

DELETE:
SO.OO ASSESS END:

STOP IND:
$125.00 1ST PMT DUE:

NEW TODAY:
$125.00 PRIOR PMT DUE:

NEW THIS PERIOD:
$125.00 CURR PMT DUE:

CHG DEPOSIT INO:
$0.00 NEXT RMT DUE:

CHG ACCT:
$0.00 START EARN:

EARN IND:
$0.00 GOOD DATE 1:

FINANCE IND:
$0.00 GOOD DATE 2:

NFEE BASIS:
$0.00

SO.OO

SO.OO

$0.00

$0.00

$0.00

o
098

NOTE FEE PLAN:
ENTERED DATE:

NUMBER:
ASSESS START:

DELETE:

109147-payment .Hi story
NOTE CALC IND: N

COMPONENT 1
000

125.00
00000040000

COMPONENT 2
000

0.00000000
00000000000

M8 BILL FREQ:
03/18/09
2 BILL LEAD TIME:
03/18/09

DETAIL BILL IND:
99/99/99
o POOLED BILL IND:
00/00/00
N COMB BILL IND:
00/00/00
Y NAME ADDRESS IND:
00/00/00

FEE TYPE:
00/00/00
o FEE CATEGORY:
00/00/00
o REBATE IND:
00/00/00

EARNINGS TERM:
00/00/00
7 CAP FEE IND:

DISPLAY TO CUST:

NOTE CALC IND:

COMPONENT 1
000

125.00
00000040000

COMPONENT 2
000

0.00000000
00000000000

12 BILL FREQ:
04/04/08
1 BILL LEAD TIME:
04/04/08

DETAIL BILL IND:
page 12

N

MS

N

N

o

e
PRIOR MNTH UN EARN

CURR MNTH UN EARN :

NEXT MNTH UNEARN:

UNPAID CAP FEES:

COMPONENT 3
000

0.00000000
00000000000

o

MIN FEE:

MAX FEE:

CURR ASSESS:

YTD ASSESS:

ORIG ASSESS:

WAIVED YTD:

CURR DUE:

TOTAL DUE:

PAID YTD:

EARN YTD:

EARN MTD:

EARN LTD:

PRIOR MNTH UNEARN

CURR MNTH UNEARN:

NEXT MNTH UN EARN :

UNPAID CAP FEES:

N

1

o

Y

N

COMPONENT 3
000

0.00000000
00000000000

NOTE INQUIRY

MIN FEE:

MAX FEE:

CURR ASSESS:

KONDAURlMcKinney-00150
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NOTICE OF ASSIGNMENT, SALE OR TRANSFER OF SERVICING RIGHTS

This notice is to inform you that effective August 16. 2009; the seiviclng of your mortgage loan is being assigned,
sold, or transferred from M&I Marshall & Usiey Bank, M&I Bank FSB, or Southwest Bank (M&I Bank) to Kondaur
Capital Corporation. Servicing Is defined as the right to collect payments from you on your mortgage loan.

The assignment, sale or transfer of the servicing of the mortgage loan does not affect any term or condition of the
mortgage Instruments. other than the terms dlrecUy related to the servicing of your loan.

Except In limited circumstances, the law requires that your present Servicer send you this notice at least 15 days
before the effective date of transfer or at closing. Your new Servicer must also send you this notice no later than
15 days after this effective date or at closing.

Your present Servicer is M&I Bank. If you have any questions relating to the transfer of servicing from your present
Servicer, call M&I Bank to/l free at 1-888-464-5463, available 24 Hours.

Your new Servicer Will be Kondaur Capital Corporation. The business address for your new Servicer Is 1100 Town
& Country Suite 1600, Orange. CA 92868. If you have any questions relating to the transfer of servicing to your
new Servlcer, please call toll free 1-877-737-8866. Monday through Friday from 8:30 a.m. - 5:30 p.m. PST.

The date that your present Servlcer Will stop accepting payments from you is August 16, 2009. Effective August
17. 2009, your new Servlcer will start accepting payments from you. Begin making your checks payable to
Kondaur Capital Corporation and mail your payment to PO Box 1449, Orange. CA 92856-1449.

You should also be aware of the following information. which Is set out in more detail in Section 6 of the Real
Estate Settlement Procedures Act (RESPA) (12 USC 2605):

During the 6D-day period following the effective date of the Iransfer of the loan servicing. a loan payment received
by your old Servlcer before its due date may not be treated by the new Servicer as late, and a late fee may not be
imposed on you.

Section 6 of RESPA (12 USC 2605) gives you certain consumer rights, if you send a "qualified written requesr to
your loan Servlcer concerning the servicing of your loan, your Servicer must provide you with a wntten

acknowledgment wIthin 20 business days of receipt of your request. A "qualified wntten requesr is a written
. correspondence, other than notice on a payment coupon or other payment medium supplied by the Servicer, which
Includes your name and account number. and your reasons for the request. Send written requests to 1100 Town
& Country Rd, Suite 1600, Orange, CA 92868.

Not later than 60 business days after receMng your request, your Servicer must make any appropriate corrections
to your account, and must provide you with a wntlen Clarification regarding any dispute. Dunng the 6O-business-
day penod. your Servicer may not provide information to a consumer reporting agency concerning any overdue
payment related to such period or qualified written request, however. this does not prevent the Servicer from
initiating foreclosure if proper grounds eXist under the mortgage documents.

A business day Is a day on which the offices of the business entity are open to the public for carrying on
substantially all of its business functions.

Section 6 of RESPA also provides for damages and costs for Individuals or classes of IndivIduals in circumstances

where Servicers are shown to have violated the requirements of that Section. You should seek legal advice if you
believe your rights have been violated.

Mai Bank
Present Servlcer

July 31, 2009

Date

July 31, 2009
Date

Kondaur Capital Corporation
Future Servicer

KONDAURlMcKinney-00206
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D\~2~!?~Y!
Di' Soaring to Better Solutions

1100 Town & Country Rd.

SUite i600

. Orange, CA 92868

88B.KONDAUR phone

877 .KONDAUR fax

January 4,2010

VIA EMAil..TOjmcldnney@hushmail.com/ORIGIN.l\L VIA OVERNIGHT MAIL

Mr. James McKinney
618 S. W~ckiup Road

Apache Junction, AZ 85219

Re: Kondaur Loan No.:

Secured Property:

109147
608 S. Wickiup Road, Apache Juncùon, AZ 85219

Dear Mr. McKinney:

This is the response of Kondaur Capital Corporation "CKondaur") to your letter dated December 24,
2009, which the Legal Department received on December 26, 2009 regarding the matter referenced
above, which you charactenzed therein as a "qualified written request" ("QWR") pursuant to the Real

Estate Settlement Procedures Act, 12 U.S.c. 2605(e) (''RESPA''). A trUe and correct copy of your letter

is attached hereto as Exhibit A.

As we uiiderstand your letter, you state that you qave "great doubts to whom (you) are dealing with."

And., because a foreclosure sale of the aforementioned property is scheduled for tomorrow, January 5,
2010, you demand to immediately negotiate with the "Real Party in Interest" to this transaction. You
further claim that you have issued six previous QWR inquines to both Kondaur and prior servicers, but
have puipoitedly not received a response to any of the inquiries.

In addition to the above, you list a series of thirteen quesùons to which you demand an answer. Lastly,
you state:

"Kondaur has been silent for six, long unnecessary months now i since August 18th, 2009.

In response to your first inquiry regarding your alleged doubts about with whom you are working, it
appears that you are simply asking questions to which you already know the answer. As you are very

well aware, you have been working with Kondaur, the current Note Holder, for the last six (or more)
months in order to resolve the delinquency òf your mortgage. Nevertheless, attached hereto as Exhibit
B, is a copy of the recorded Assign.ù1ent of Mortgage from M&I Bank to Kondaur. Presumably, this is
the proof that you are seeking which clearly reflects Kondaur as the "Real Party in Interest." Despite
this documentation, which is of public record, you claim that Kondaur has failed to respond to each of
your inquines. Attached hereto collectively as Exhibit C are copies of our response letters dated

August 18, 2009, August 24, 2009 and September 21, 2009, which were sent in response to your

inquiries dated August 17, 2009, and August 18, 2009 (which included your letters titled "Noùce of
Loan Rescission" and "Qualified Written Request, Complaint, Dispute of Debt and Validation of Debt

KONDAURlMcKinney-00039



Mr. James McKinney

Jiinuary 4. 2010
Page 2

e e
Letter, Tll..A Request:') Accordingly, contrary to your assertion, Kondaur has properly responded your

two inquiries (rather than six).

The fact that Kondaur promptly responded to each of your inquiries (in addition to our many
conversations via email and telephone) contradicts your claim that Kondaur has been silent for the last
six months. You and your son, Mr. Dow McKiimey, are well aware that Kondaur has been in consistent
contact with you regarding our mutual desire to bring this matter to a close. Not only has Kondaur

postponed the foreclosure sale on three occasions (September 9,2009, October 20. 2009 and December

1, 2009), but we have also consistently negotiated and significantly reduced the amount we would

.s.ccept as payment in full for you to refinance tAe property (with the lender of your choice) or through a
note sale. As you know, throughout our numeròus conversations both in email and via telephone over
the last few months, and in our last and most recent effon, Kondaur drafted and issued to you a draft

settlement agreement and mutual release (taking many of your demands into consideration) detailing our

willingness to accept the sum of $238,750.00 as payment in full on your loan which carries an existing
unpaid pnncipal balance of $407,272.56. We spoke with you on numerous occasions to address your

objections and questions you had regarding the draft, which included your concern that the majority of
the verbiage in the agreement was that of Kondaur and did not include any of "your wording." In

response to this, we informed you that the agreement itself was based on quality and not quantity.
Regrettably, we were unable to come to a formal resolution as you simply would not accept the wording
in the settlement concerning the reporting and issuance of a 1099 (debt forgiveness). (Despite our many
efforts to explain the debt forgiveness act and the fact that you would not be liable for the deficiency,
you would not accept the documentation we provided to you from the IRS website simply because of
your statement that you do not trust the government, President Obama or his administration.) In an effort

"to avoid receiving a 1099, you indicated that New Start Mortgage ("New Start'') would be willing to
¡ process the transaction as a note sale. Howe~er, in speaking with Mark Anderson of New Start, he
stated unequivocally that he would not be able to process this as a note sale because you were only
approved for a reverse short payoff refinance transaction and their office does not purchase notes.
Although Kondaur has worked with you time after time by postponing the foreclosure sale date on three

occasions, reducing the short payoff amount by over $168.000.00, and trying to keep you in your

property, you simply would not accept our offers because of your unreasonable concerns regarding the
1099 issue. As such, Kondaur has been given no other option than to move forward with the foreclosure

sale scheduled for January 5, 2010.

The series of questions that you listed in your letter (which could not be answered by one or more of the
enclosed documents) have not been responded to and/or copies of requested documents have not been
provided as those inquiries or requests for loan documents were not properly the subject of a QWR, or,
as they are proprietary information, were not subject to disclosure in response to a QWR. Pursuant to 12
USC §2605(e), the infonnation that may be obtained on a loan under a QWR is specifically limited to
"infonnation relating to the servicing of such loan... that includes a statement of the reasons for the

belief of the borrower, to the extent applicable, that the account is in error or provides sufficient detail to
the servicer regarding other information sought by the borrower" (emphasis added). Servicing, itself, is
defined in 12 USC § 2605(i) as "receiving any scheduled periodic payments from a borrower pursuant to
the terms of any loan..." Therefore, we respectfully decline to provide the responses or copies of

requested documents which are not properly the subject of a QWR.

KONDAURIMcKinney-00040



Mr. Jiwies McKinney
January 4, 2010
Page 3

e e
. Notwithstanding the foregoing, and pursuant to the anached Assignment of Mortgage. Kondaur Capital

Corporation is the current note holder. Our address and telephone number are listed in the upper right
comer of the first page of this letter.

Thank you for the opporronity to respond.

~
Paula Chastain

Legal Analyst
KONDAUR CAPlT AL CORPORA nON

Enclosures

THIS COMM"lJllilCAnON IS FROM A DEBT COLLECTOR BtlT DOES NOT IMPLY THAT KON"DAt;R CAPITAL CoRPORA nON IS A1TEMP1'ING TO COUECT

MONEY FROM ~'"YONE 'WHOSE DEBT HAS BEEN DISCHARGED PURSVANT TO (OR \\0110 IS ù~"DER THE PROTECnON OF) THE B~"XRtJl'TC)' LAWS OF

THE UNJir.D ST....TES; IN SUCH lNS'L'-NCES.1T IS JN1'El'¡"DED SOLELY FOR I!';"'FORMATlONAl. PURPOSES M'D DOES NOT CONSTITlJTE A DEMA."ID FOR

PAYMENT.

KONDAURlMcKinney-00041
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Faxed 1'2J~109 to: Kondaur Capital. Coi:poration 1 (871) 566-3287

JAMES Mc1ONN'Ev
618 S. Wickiup Road

Apache Junction, AZ 85219
December 24. 2009

KoDdai.tt Capital Corpomtion
Kondaur Veiiture X, LLC. 'by:
Kondarir Capital Trust Senes 2009-3, ~ al.

all bereina'i:ler "Kondaur"

Paula Chastain

JonDaurio
Peter Bai

Mike Petry

1100 Town &. CoWltty, Suite 1600

Orange, CA 92868

Deutsoh Bank

NciIed iii. ii.iit lII11u:if'KoiidIar'l Odøø Citlr¡)(lI\1Ie 1lIiiip.

1761 E. SL~ A:iidtew's Place

Santa Ana. CA 92705-4934

Re: Account #: 109147, also mown I formerly-known-4!S M &. I #356621 54 dated

February 7,2007 ¡

Notice to the Principal is Notice to the Agent .aid Notic:e to the A8CDt is Notiee to the Principal.

Kondaw' Capít3l CorporatioIL Kondaur, and Deutsch Bank and all listed above:

Again, as I reasonably noted in earlier letters. I have great doubts to whom I am. dealing

with. Sioce you have a foreclosur.e scheduled for January stti. 2010. I demand to

~ly negotiate with tlie Real Party in Interest to this transaction~ not just an

F.D.C.P À. debt. collector - sen-icer.

Peter Bai told US that Kondaur Servicing Corporsti.on. is just em "asset manager" and not a
~cer. Asset manager for whom?

This is my 1" QWR to this account, none of which have been answered, by the previous

servìcers. nor by Kondaur in purposeftù repeated violations of both R.E.s.P.A. arid the
F.D.C.P.A.

1 request in addition to my earlier questions. actual real answers to the following:

1. Is this account a part o~ or has ever been a Mortgage Backed Secl1rity (MRS.)?

EXHIBIT A
KONDAURlMcKinney-00042
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2. What is the name of this Security or Securities?
3. What is 'the comact name, address, aDd telephone Dumber of the Securìty(ìes)?
4. Is tbis account held by a POOL ofInvestor(s)?

5. Wbat is the DaJ'iie of the Pool?
6. What is the ccmtaot nam~ address, aDd telq:ibone DtmJber of the Pool?
7. Who is the c1ajmerl Real Party in Iii1'cæst to this account?

8. What date did you transicr consJderaii.on for this Note to any previous Real Party

in Imei:est?
9. Who is the claimed Holder in Due Course to 1his account?

10. What datc: did tñey transfer consídci:ation for this title to any previous Holder in

Due Course? '. '.
11. What rticords d~ KoDdaur Capi1al Corporation and other KoDdaur entities above,

have about the default of the note?
12. How does .K.ondaur advertisemeiit on the intei:net fur loans which jnclude "hyper.

de6tut", involve this account? See: htqi:l/www.kondaur.ooinlhome.asilQ.

13. What recotus does Kondaur Capital Corpomtion and other Kondaur eiiti:ties above,
have about the foimer disbonor($) of the note, when it was semcod by M&! and

fo1lowlng?

Due to the emotional di5tress, and ec;iooomic losses :from you attempting to foreclose by

hoi:nc. semd the ariswer.s to each of these periinent questions immedìately.

Silence Ç(pJ onlt' be eaustlli with kaud where there is a ¡~moral duty to speak CIT'

when an tnqidry ldt fl1lCl1l9ltered would be irientiõMîlý _ iilegding. U.S. v. 'lwee~ 550
F.2d 297,299 (Slit Cfr. 1977). NotifilXltJon oflegaJ respønsibility is "lhefirst ftSse11iiaI of
due process of Jaw. " Connally 'V. Genenal Consiruction Co., 269 U.S. 385. 391.

Kondaur bas been silent fur six long, uiineoessary months now, since August 1 glh, 2009.

I demand that each of you answer these questions, and postpone your foreclosure date for a
rcuonable arnouiit of days afrer you fiiially answer these: questions in their entirety. SO I
may respond aocurately and completely to the court and jury in my forthcoming amended

complaint.A ~
-McKhuiey /

KONDAURlMcKinney-00043



e i

i

.~L
i

.. Erüy Name!
i

i
i

¡. IFlLEN~
437aee9 .

.42053S8

4626979

4636961

4638978

4887885

4715615

4547551

4S864õ3

4568448

456&455

4ti66449

'\&45703

4549515

4658190

4530019

4587546

4587545

4587547

4581548

4695761

4695758

4695769

4695n2

4612012

4634842

4637111

4682513

i of2

......". ..... ...¡ ,.._............./G.\1_."UUlYlI\J'.y~~~._

44 Matches found

. or File tilimber:
This.ftëici is not casë ~.

!. i
etmTYNAME

KONQA.UR CAPITAl.. CORPQRAIIP-l!

K.O~ CAPITAL. u.c

1SQNP.A!JR CAPITAL TRUST SEBIES 2008-1

KONDAUR CAPITAL TRUST SERIES 20QB-2

KONDAUR CAPtTAL TRUST SERIES 200ß&

KQNDAUR CAPITAL TRUST $ERIES~2009-'

KQNQAlJR CAPITAL TRUSI SERIES 200.9~

KONQAURVENT1JRES II 81. LL.C.

KOfÐAUR \fENTURES III a1. LLC.

KON:?AUR YENUJRES III. LLC.

KQbPAUR YElffiJRES If! QEESHO.RE. LL.C.

KONOAUR 'ýENTURES III OFFSHORE REO 1. LL,C.

KQNp,AuR YElf11JRES 1/. LL C.

KONOAL/R VENTURES II OFFl:¡I:PRE, L. L. C.

KQ.NQAUR VENJt!RES II OFFSHQRE. REO 1 LLC..

KQNDAUR VENTURES i. LLÇ

KONQAUR VENTURES IV 81.. LL.C.

KQM)AlJR veNTuRES IV. LLC,

KQNDAUR \fENTURES IV OFi=SHORE L. L C.

KOtÐAURVENTl.JRES IV QFFSHORE REO 1, L.LC.

KONDAUR VENTURES IX 81, LL.C.

KONOAUB \lENIURES Ix.. L.i..C.

KQl.IDAUR VENT'URE$. IX OFFSHOREL l. L. C.

KONDAURVENMES IX OFFSHORE REO 1. LlC.

KONDAUR YEN'QJRES V 81 L lÇ,..

KONDAUR 'æNIURES VI Bt L.L.C.

.tm!iOAlRYENTI.JRE$ VII 81, LLC.

KONDAUR VENJlJRES VIII 81. L.l,.£

1212412009 2:47 PM
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4682510

4882515

4682517

A837109

..sa.7115

i4837116

4634838~
4634851

4511696

4611697

4611699

4111830

4711826

4711834

4711838

2of2

111~1/li.r./~-':lO.:V....,.o.WM.l'tJ.,..~~H

KqN:WJR VEN'!1J3ES viri. Lh...ç~

KQJÐAUR VENJ1,RES VIII OFFSHORE L,LC.

KONQALß VENTURES vm OFFSHORE RE,ÇU. LLc.

,lg)..,NOAUR VB!'JURES VII, LL.C.

KON:w..e \IENTURES VILQffSHORE, L L~C...

KONDAWVENTURESVII OFFSHORE REP 1, LLC,

KONOAl.R VENTURES VI. bl.i.Q,.

KONOA!JR yeNTURES VI OFFSHQ.RE. L L.C.

KQNOAUR VENTURES VI OFESHQRE REO 1. LLQ.

'. KONDAUR VE~ES V, L1...~

KQNQAUR VENTURES Y QFFSHQR,;,. L. L. C

KQNQAUR VENnJRES Y OFFSHORE i-.:~o 1 L.LO.

KOIÐAtB VENTURES X 81. L. L. C.

KONOAUR VENTURES X. LL.C.

.!S.Q.NPAUB VENfURES X OFFSHORE. L..l.,.Q"

KONQAUR VENT1.lRES X OFFSI-IORt,F::::O 1. bL.C.

1212412009 2:49 PM
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SECURITY T1TLE AGENqY.... ..... .,. . .
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"

OFFICIAL ÆCORDs OF

PINAL COUNTY RECORDER

l.AIJRA Dl:AN-LYTLE

. .
"'

KON~R CAPITAL CORPOlWiON
11OOlOWN & COUNTRY ROAD

SUIlE1600

ORANG£. ~ 92B68

~/~INE: 09/02/09 1624FEZ: $14.00P.AGES: 2
FEZ NONBER: 2009-091736

ASSIGNMENT OF DEED OF TRUST

FOR. V ALUE RECEIVED, M&l MAR.SHA.U. &: ll.SLEY .BANK, a Wisco.nsm CorporiitiOll, its suecessors and

assigns, hereby assi8ns and transfers tÓ !CONDAlP eApITAJ. COBPOil1AtlaN . its successors and 1lS&igns,

all its right title and int.erest in and to a cer1ain mortgage execimd by, JAMES H MCKINNEY, AN UNMAlUUED MAN,
Dated FEBRUARY 7,2007, to M&!MARIB!W.L&ILSLEYIANK . imdrecorded on FEBRUARY 9,
2007, IN DOCUMENT NUMBER ioo7-Ð17S71 of 

Official Records in !be Öffi~ oftbe Coimty Ræarder ofPlNAL, which
eoci:imbers 1be followiDg describei:I property. fO.wit: .

Legal Description:

SEE A ITACHED LEGAL

Dated this 4TH Day of AUGUST, 2009.

:~:=BANK

Jo 'Vi~President

Ar='O Jó7..a¡~
Cheri M. Mann, Assistant Vice .

STATE OF WISCONSIN )
)8S.CoimtyofWaukeiiba )

The foregoing Assigninmit ofDced ofTnisi was swam to, subscribeid and acknowledged before me this 411i

day of August. 2009, by John A. MuroDi and Chen M. Manii. who is persoiially know to me to be the Vice President

and AssistiiiIt Vice Pteside.i:it: ofM&! MARSHALL & ILSLEY BANK, and that said iusirimiein was sigiicd on

-~-- i(~'t"" 1A/T....t . ~~
. .... ~ 0 ¡... ï MA'ITHEW pLoTZ. Notii:iy ~

~. --- . ~ My cøii:imission will expire October 16, 2011
098i00a21S4-40000 ~ i'!

This iiistniment was drafted by: ~ úI.... J:i U B \..\0 .....~¡;te~'" ...~ro5
CAROLYIf KRUEGER èt~~OF'W\$(jg,

\\\\~_.

EXHIBIT B
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1?A1lCBL Ai OF DCO!tD OJ' stiRvBr, ucoitDii:D Dr BOOIt 17 az SORVZ:rS i l'-"iIB 041

ABD BOOI: i 7 OJ' SDK\IBtS, nsB 205, uc:oaDS 0., nKAL C()OJft'r i aIZCIa bIllG

'fB JlQRft BI.LF OJ' !t'BI ~ ~ or 'RI SOU9Dft QD:lltBll OJ' DE

SODnRSS1' ~ OJ' 'l'BB SCXIDiiiis't QOAUn OJ' SBCnOIr 22, ~ 1
HO.R9, 1WlG£ 8 DS1', OF 'lD (J~ AHD SALT itrVD :BUB AJi1D l!IDIDIAJI, i'DmL

cotJNn i ARZZORA¡ B:XCZP.l' AIi%i mE COlL, On., aM ARD 0'1"BD HIRD.IL ~ns
AS lUlS.DVI:D tJN'.rO DB t1lIZDD SDfts OF A1!IBEttCA ni DB P.eii:R'l TO SUD LUJD.

.~....... ~'. ...~'.... .J....":-~ .

KONDAURlMcKinney-00047 _



r)\ KONDAUR
,,~./ CAPITAl. CORPC.~.¿,:'IO~
~7 Soarinç te B9tl:9r Soi:.itbn¡;

. ',::i: -::;i..r., 5. :::::iJ'Y,,: R::

Suits 'oX,
':irarigs Co!. ;.'2lbE

E;SE..':O!-Jì:'!""'li' D~Oi;
. :--i .F~:)l-.J:.~I;' 'feD'

Septembea- 21. 2C~: If.

1'.fr. j me£ MeR" inney
6:8 S. Wickiup Road
...!i..p&be junc.tion: /u 8~: i 9

Re: Loari :"'0.:
Sec.Ui-ed Propeny:

1'()9147

618 S. 'Wickiup Roaå.. Apache JUDctimì.. .A2 851~;

Dear :"I1r. McKinney:

T.!:iis is lhe response of Koridaiir Capita) Corpora:tion ("'Kondaur"":i !O your leti?J' ó.alej A.llgus! ) &. 200fi, ;;¡'i:i:ic.b the
Leg-"cl Depmri received ~:L! A.1l::lTUS1 20. ?J:ljj regaicTi,,~ the :::na.i:r.ei .i:ierericed above. '\A'ÌlÍci:i )'OU .:::n.arac-i.e:i:izej

tì:ier--..m aç õ. "'qnaimoo ",'!I'""..i.en r~sr" (""Q'VI~~¡ pursuam i:c !be Reãl E...i;ize s'ememem ho::e.i:uTes .i:...c-_ 1: 1..".S.c.

260S(e,' C.'RE::i?.A....i. .A !!'O.e anó coi:reC¡ cc~' of yoi:ir lei:r.ei is si:i:.ache:ì he:rete 3£ Eriñbir 1..

PurSUâ!l.T to your ~m in :Eiiiibtt L we l:izve au:aclieö here:c, cö.ue:e.t"'e1y as Erliibi!t : copies of -.:he fCtllo\liwg
do~~ts. mi::oiporate!Ì by n:;fet'eDce herem, ;;¡'ÌlÌch Elso prt'""i"ide a!!)' ''õ.ilida!iol:!'' ~':iu h.s"= ~egr-iesr..ed.

~ Payman.i MiD::

~ Copies of~otE s:i::ió Mong-iige
· Cop:' 0f i:he Fi:D.aJ SeiIlement Sta.ie.l!lfm.l

CoP" of me siEeó .i....R.M.. Lo:m Mod!fic--ario:r: A..cree.n::ier:i:1 Mre Mai-:.ri 19. .200R...... - - .
· Goodbye Letter

· Helie. Leuer

Ple3Se be aóvis-ed thar rema:;påer ~I your requesßiir.iquiries. (i:'bc,se \Ii'hich could DOt be answeroo by ()!i.e or more of
the ericloseå docU!Ile!li:s) lia-,'e nCtt beei::i responded to aridior c:opieE oI :-eqllesi:eó documents ha,ie DOL been
prO"vided as those inqull:ies Dr reqlleS!5 Íor lOaD doclllD""...Dts were !lOT properly the ;-iÍi."jeci eii a Q"'~ Dr, as me)' are
propneuiry infonnano:;i, were Dot subject ici disclosure in respvnse io a Qil,R. PUl'S'.l.am ¡,:. 1: USC §2605(e). the

iDformation i:hai ::nay be obtained OD a loan under Ii Q~'R is speci5ciDy limiT.eÓ tci .'infOJ."'IIl.8!Îori reJai:bg to r:he

seni.cin.g oi ;-ÙCli )o:m... thz:¡ IDeludes a SiaIemem of i:be Tea!-om tor me belief of me bv:i7ower. to me e.-mmr

applicable, thaI the accoimt is in error or provides s:uf5cieni detail w me s.enicei regarding oilier ii:iron:nation
sougbt by tbe borrower'" i e:rnphasis added). S~'Ícin.g, itSelf, is defined in 12 USC S 2605(i'. as "receiving any
scheduled periciàic payiDeuts from a borrower pursu.ant to the r.e;r;;:ns vf any loan.." Therefore, we res~..;:tfu1ly
decline w provide me respo~es or copieE of requested documents: whic.n are not propejy the subje:t of a Q\VR.

Sboujd you hi,.e any ques.;jc,m. ?1ease it:' DCri: liesiLãle to t..;)ntaei 0ur office.

y ours ",'e:::,~ tru1:\':

KO:"'"D..!i,1...1R c.:iyIT.!l..L CCRPOR..;.TIO:;
e.ncL

Tlris ~i:im;ii"':":;~(it: is f:iCat Ei åeb¡ .:ollectc.; 'i)Ui 5o=s :ie.! i:mpiy in.ai Korió&:.! C~i:fJ COrpù:-æ:iOD is r~-':".a ::: :.:;)ile:.i mo:iey fr':'!::i

æy.~n= 't;rnC'se 5~! bz.: ~ tis~r-;.:i p~""S'iim: !: . jr t;."Ii:' is :.måe¡ m! ?=C'ie..:ti:.~ :,:;'"':hE batù="¿¡p¡ry ¡i~~ :-i t:i; ':ti~ S¡S¡;$:; t s-¿

bm;es. n is iro'::z.je: s~J;j\' r'r.itio:=n';ë~.~~i=: rr=ti~ises ~i ÓC,t,f !!:)1 :':':b.:::Ote ~ ':1--'-¡~':jC :for pe\!rJ~~

. . . KONDAURlMcKinney-00048
1"iooF" f ,I"" 1/
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J.A..MES McK.rNl\1fY

618 S. '\Vickiup Roaà

Apache Junction., AZ 85219
August 1 gtii, 2009

Kondaur Capital Corporation

Q'W"R. Department
11 00 Town & Country, Suite 1600
Orange, CA 92&68

QUALIFIED W1UTTEN REQUEST1 COMPLAThi1 DisPtJTE OF DEBT A",~"D

VALIDATION OF DEBT LETTER., TILA. REQtiEST

This letter is a .'qualified written request' (Q'\VR) in compliance with and under the Real

Estate Senlement Procedures Act, 12 U.S.C. Section 2605(e), and Rei:,crul.ati.on X at 24
C.F.R. 3500, and The Gramm Leach Bliley Act.

Re: Account #: lQ914i, also knO'WD./ formerly knO'WIl as M & I #35662154 hereinafter

'Loan' dated February 7, 2007 (hereinafter the subject 'loan' and is the reference for all

questions and request".s described below).

Dear Kondaur Capital Corporation:

I am v.ntin.g to you to complain abOut the former ~erv:icing of this mortgage and my need

for uIi.derstanding and clarification ofyarlous sale, transfer, funding source, legal and
beneficial o"iX'Dership, charges, credits, debits, mmsactions, reversals, actions, payments,
ima1yses, and records related to the seI"\icíng of this accotmt from its origination 1:0 the
present date. This loan was Rescínded on June 4th, 2009 due to the originator's material

breaches, and the former Servicer may not have informed you of their leneothy pending
legal disputes and claims against them in this file.

To date, the documents and informa:ti.on I have, thai 1\1 & I has sent me, and the
conversations 'with theÍI service representatives have been unproductive and have not
an..i::wered my questions.

Needless 10 say, I am very concerned, 'with all the news lately regarding the stories of
predatory lending. Specifically this former Servicer, M & I bank left me feeline that there
is something they V\7ere trying to hide by their evasiveness and less than misleaÆng letters.
I worry that potential fraudulent and deceptive practices by unscrupulous mortgage
brokers; sales and tranSfers of mongage seI'\icing nglits; deceptive and fraudulent

seI"\icíng practices to enhance balance sheets; deceptive, abusive and fraudulent

accounting tricks and practices may have also negatively affected any credit rating,
mortgage account and/or the debt or payments that I am currently, or may be legally
obligated to.

EXHfBtT
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I am also Vel)' concemed WIth M & l s utter failure to specifically aclnowledge within 20
days, and answer witiiin 60 business days the acmal questions on my previous Q'\JiIR's,
viola:ting 12 USC § 2605, and wholly lacking any real good faith 1:0 my honest qu...'"stions

and concerns. since they were the. origina:i:ors of the original transaction..

Also, my recent review ofM & 1'5 8.K and LO-K. SEC filin.gs show significant deaiin~s i.ü

securiti..zed, resolò., repackaged securities often misrepresemed as 'mortgages'.

Since you, perhaps unwittingly, purchased into a Rescinded void security intereSt and/or
security, I have to hereby reasonably demaJ)d absolute first hand e"idence from you of the
original un.certificated or certificated securitY regarding account #-109147. In the eVent you
do not supply me v.itb. the very security, or proof otherwise, it ",ill be a positive
confinnation on your pan tl:ia:t the originator M & I never really created and ov.'Ded one.

I also hereby demand that a chain of transfer from )tou to wherever the security is now be
promptly sem to me as well. Absent the actual e"idence of me security, I have no choice

bm to àispme the validity of your la'wful ownership, funding. entitlement right, and the
C'"i.rr.reiit debt you say lowe. By debt I am referring to the principai balance you claim I
owe; the calculared monthly payment, calculated escrow paymem and any fees claimed to

be owed by you or any tr.ust or entity you may service or sub-senice for.

To independeiit1y validate this debt, I need to conduct a complete exai:ri.. audit, review and
accounting oftbis mortgage accoum from ìts inception through the present date. Upon
receipt oftbis letter. please re:fra.in from reponing any negative creàI'"i information (ir' any)
LO any credit.reporting agency un.til you re~nd to each oÎ'the requestS.

1 also request ti:iat you conduct your own investigation and audit oftbis accoUüt sínce its

inception to validate the debt you cui::rently claim lowe. I 'would like )tOU 1:0 validate the

debt so tha1 it is accurate to the penny!

Please do not rely on previous servicing companies or originarors records, assurances or
indemmtyagreements and refuse to conduct a full audit and ÍD.vestigarion of this account

1 understand that potential abuses by you or previous servicing companies could have
deceptivel)" wrongfully, unlavvfully, and/or illegally:
Increased the amounts of montbly payments;
Increased me principal balance. lowe;
ïncreased the escrow pa)'ì!lents;
Increased the amounts applied and attributed tOVliard interest on rbis account;

Decreased the proper amounts applied and attributed LOward the principal on this account;

and/or
Assessed, charged andíor collected fees, expenses and miscellaneous c.harges I am not
legally obligated to pay under this mortgage, note and/or deed of trust.

KONDAURlMcKinney-00050
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I request you insure thaI i have nOT beeri the victim oÎ such predatol)' servicing and lending
practices,

To insure ti:iis, I have a:ui:b.orized a thorough re'\iew, examination., accounting, and audit of
mongage account #109147 by mongage a:udirin;: and predatory seI\TÌcing or leiidine
expertS. T.b.i..s ex.am and audit n,iill review this morr.gage account file from the date of initial

contact, applica:tion arid the origination of this account 1:0 the present dai:e ~'IItten above.

Again., this is a Qualified Wri!"i.eD. RequeSt tmder the Reai EST.a:te Settlement Procedures
Act, codiñed as Title 12 section 2605(e) oftbe United Si:a:tes Code as well as a request

under the Truth In Lending Act.15lJ.S.C. s~on 1601. RESPA pro'vid.es substantial

penalties and fines for non-compliance or faillli-e to a!iswer my questions pro'ided in this
letter 'within sb..rn' (60) days ofirs receipt.

In order to conduct the examination and audit of this loan., I need to have full and
immediate disclosure including copies of all pertinent information regarding this loan. The
documents requesi:ed. and answers to my questions are needed by myself and others to

ensure that this loan;

1- W as originated in lav,.fiil compliance with all federal and Sra1e laws, regulations

including, but not liInited to Title 62 of the Revised Statures, RESP A., TIL.A, Fair Debt
Collection Practices Act, HOEPA and other laws;

2- That the origination andíor any sale or transfer oÎtbis account or mODemry instriime~t,

V\'aS cond:ucted in accordance with proper lav.'S and was a lawful sale. with con:iplete

disclosure 1:0 all parties 'WItli an I!I1erest;

3- That YOU disclose the claimed Hojder ÌD. !me Course of the moneiarv ÍDStrtImeri.t!d.eed

oÎtrtistÌasset is holdine such note in compliance v.i.th statutes, State imd Federal laws and
is entitled to the benefits of payments;

4- Thai you disclose the Real Party of Interest of the monetai.-y instrument/deed of
trustlasset is holding such note in compliance v.rith statutes, State and Federal laws and is
entitled 1:0 the benefits of payments;

5-Thai you disclose all former Real Party of Interest(s) of ihe monetary instrument/deed
oftrust/asset is holding such note in compliance v.-ith StatuteS, State and Federal laws and

is entitled to the benefits of payments;

6- That you disclose any insurance, any P11J received by any party to this transaction at any
time since its inception, and was/is entitled to the be.ne:íits of payments, dates when they
received all payments, and amounts;

7. Tbai you disclose any insurance, any Credit Default Swaps received, created, or paid by
any party to this transaction at any time since its inception. and \1,'as!is entitled to ihe
benefhs of payments, dates when they received all paymenrs, and amounts;
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g. That all good faith and reasonable disclosures of transfers, sales, Power of Attorney,
monetary instrument ownership, en:ti.tlements, full disclosure of aci:ual funding source,
rei:ins, costs, commissions, rebates, kickbacks, fees etc. were and still are properly
disclosed to me, including but not limited 1:0 the period commencing 'wItb. the original loan

solicitation through and including any parties, instruments, assignments, let"i.et"S of

i:ransmittal, certificaies of asset backed. securities and any subsequent transfer thereof;

9.Th.at each servicers and/or sub-servicers ofLbis morrgage has serviced this moIt:,crage ii:.

accordance v.'I"'ih sta!Ute, laws and the terms of mortgage, monetary i.n.sirii.mentideed of

~"'t" including bm nQt limited to all accounting or bookkeeping entries commencing 'with .
the original loan solicitation through and including any parties, instruments, assignments,
letters of transmittal, certificai:es of asset backed securities and any subsequent transfer
thereof;

10- That each servicers andio! sub-servicers of this mortgage has serviced rbi.s mortgage in

compliance vi'Ì'tb. local. state and federal stanites, laws and regulations commencing with

the original loan solicitation through and including any parties, ì.i:i.struments, assignments,

letters of transmittal, certi:fieateS of asset backed securities and any subsequent transfer
thereot: ;

11- That this mortgage account has been credited. debited, adjusted. amortized and charged
correctly and disclosed fully commencing "with the origi.na1loan solicitation through and
inc.1uding an~' parries, instruments, assignments, letters oftranSmii:æl, certificates of assei

backed securities and any s-iibsequem trai:iSfer thereof;
¡

12- That interest and principalliave been properly calculated and applied to this loan;

13- That any principal balance has heen properly calculated, amortized and accounted for;

14. That no charges, fees or expenses, not obligated by me in any agreement, have been
charged, assessed or collected from this account or any other related account arising out of
the subject loan transaction.

In order to validate this debt and audit this account, I need copies of pertinent documents to
be provided to me. I also need answers, cerrified.. in wTIrin~, to various servicing questions.
For each record kept on computer or in any other electronic file or fomia.t, please provide a

paper copy of all information in each field or record in each computer system, program or
database used by you that contains any information on this account or my name.

As such, please send to me, at the address above, copies of the documents requested below
as soon as possible. Please also provide copies: front and bac~ of the follo,,,ing
documents regarding account :# 1 09147:

I-Any certificated or uncerti:ficated secunty used for the fim.díng of this account;
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2-A.ny an.à all UPool ~A,greemei:i.t(sY' or "servicing agreements" bet\li1een the nominallen.d.er
at the 10m closing and any parry or parties v.rho could claim an interest in the loan closing

or documents pe.rraiiii.n.g thereto and any govemmem sponsored entity. hereinafter GSE or
other party;

3-Any and all "Deposit .Agreement(s)" between the nomin.a11en.der at the loan closing and
any ~' or parties 'Who could claim. an in:tereSt in the loan closing or documents

pe.rraiiii.n.g iheretO and any GSE or other party;

4-An)' and all "Servicing A..greement(sY' between the nominallend.er at the loan closin.g
and any pai:ry or pa¡-ties v,,'Ìm coul4 claim an interest in the loan closing or documents

penaining t1Ïereto and any GSE or 'other paný;

S-Any and all "C1lSiodial Agreement(s)" between. the nominal lender at the loan dosing

and any party or parties who could claim an interest ÍIl the loan closing or documents

pe.rraiiii.n.g thereto and an)' GSE or other party;

ó-Any and all ....11.aste:r Purchasing Agreement(sY' between the nominal lender at the loan

closing and ari.j' party or parties who could claim an mterest in. the loan closing or
oocumems pertaining thereto and any GSE or other party;

7-A:ri"j' and aD ""ISsuer Agreement(s)" between the noi:n.ínallender at the loan closing and
any party or parties who could claim an interest in the loan closing or documentS

pe.rraiiii.n.g thereto and any GSE or other pa.rty;

g-Any andiall "Commitment 1:0 Gparantee" ~eement(s) beTween The nomínallender at the

loan closing and any pan:' or parties VirhO could claim an intereSt in the loan c.losIng or
documents penaining thereto and any GSE or other party;

9-Any and all "Release ofDocument' agreement(s) between the nomiiiallender at the loan

c.losing and any parry or parties who could claim an ínterest in the loan closing Of
documents pertaining thereto and any GSE or other party;

lO-iuiy and all "Master Agreement for Ser....:icer's Principal and Interest Custodial

Account'''' between the nominal lender at the loan dosing and any parry or parties vi'hO
could claim an interest in the loan c.losing Of documents pertainin.g thereto and any GSE or
other party;

11- i".ny and all '"SeI"\'icer's Escrow Custodial Account' between the nominal lender at the
loan closing and any party or parties who could claim an interest in the loan closing or
documents pertaining mere1:O and any GSE or othef party;

12-Any and ali ~'Release of Interest" agreemenr(s) between the nominal lender at the loan

closing and any party or parties 'who could claim an interest in the loan closing or
documents pertaining thereto and any GSE or other parry;
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13.An)' Trustee ~ment(s) between the nomina11e.nder ai the loan closing and an)' pany

or parties who could claim. an interest in the loan closing or documents pertaining thereto

and i:riistee(s) regarding tl:iis account or pool accounts v\'I!b any GSE or other party;

Please also send me copies, front and back, of:

i ..A,n;' documentation evidencing any tnisr relationship regarding the Mongage/Deed of
Trust !!S.,any Note in tb.is matter;

2.A.ny and all document(s) ei."tablishing any Trustee of record for the Mortgage/Deed. of
Tr,ust !Wlany Note;

3.A.nyand all document(s) establishing the d.aIe of any appoin:tmem of 
Trustee

Mortgage/Deed of Trust and any Note, including any and all assignments or transfers or
nominees of any substitute TI'UStees(s);

4-Anyand all document(s) establisbiii.g any Grantor for this MortgagelDeed ofTrusi!M

any Note;

5..Any and all document( s) establishing any Grantee for this MongagelI)'O....ed of T mst ~
an)' Note;

6..A.ny and all document(s) establishing any Beneficiary for i:his Mor:.gage/Deed of I rust

aDd any Note;

,.A.ny doc.umenta:tíon evidencín£ the MOrLoaQ"e/Deed of Trust is not a constructive trLlSt or
aIly ótb.er form of trust; - - - - .

8./ill data.. information, notations, tel.'t, ñgures and information coni:ained in your

mortgage servicing and accounting computer systems including, but not limited to Alitel or
Fidelity CPI systeID., or any other similar mortgage servicing software used by you, any
servicers, or sub-servicers of this mortgage account from the inception of ills account to

the date wTItten above.

9-All descnptíons and legends of all Codes used in your mortgage servicing and
accounting system so the examiners and auditors and experts retained to audit and review
this mortgage account may properly conduct their work.

10-AlI assign.ments~ transfers, aJlol1ge, or other docTlIIlents ei;idencing a transferi sale

or assignment of this mortgage~ deed of trust, monetary i.nstiiiment or other document that
secures payment by me to this obligation in this account from the inception of this account
to the present date.

11-.till records, electroDic or othervvise, of assignments of this mortgage, monetary
instrument or servicing rights to this mo~oage including any such assignments on l\1ERS.
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12-All deeds in lieu, mOOifica:tions to this mortgage, monetary i.nstnimen1 or deed oftri.ist

from the inception of this account to the present date.

13- The from anå back of e:ach and every canceled check. money order, draft, debit or
credit notice issued to any servicers of this account for payment of any monibly paymen.t,

other paymem., escrow charge, fee or expense on this account.

14-All escrow analyses cond:iicred on ti:iis account from the inception of 
this acr-...oUnt until

the àate oftbis letter.

15. Tne- front and back of each and every canceied check, draft or debit notice issued fa!

payment of closing costs, fees and exPenses listed on any and all disclosure statements

including, but not limited to, appraisal fees, inspection fees, title searches, title insurance
fees, credit life insurance premiums, hazard insurimce premiums, commissions, attOrney
fees, points, etc.

16-Front and back copies of all payment receiptsi checks, money orders, drafts, a.utomatic
debits and VI'Iitrei:i. evidence of payments made by others or IDe on this account.

17-.A11 letters, statements and documems sent to me by your company.

1 g.. All letters, sæ:temen:ts and documents sent 10 me by agents, attOrneys or represen:ta'tives
of your compan)'.

19.Ail letters, sr:.aremems and documeDIS sen! to me by previous servicers, sub-servicers or
other£! in your accoUIlI :file or in your control or possession or in the control or possession
of any affiliate, parent company, agent, sub-servicers, servicers, attorney or other

representative of your company.

20-/iJ.lletters, statements and documents contained in this accotmt file or imaged by you,

any servÍcers or sub-servicers oftliis mortgage from the inception of 
this account to the

present date.

2kbJ1 electrOnic transfers, assignments and sales ofthe noteiasset, mortgage, deed of 
trust

or other security instrument

22-All copies of property i.n.spection reports, appraisals, BPOs and reports done. on my
property.

23-All invoices for each charge such as inspection fees, BPOs, appraisal fees, attorney
fees, insi.irance, taxes, assessments or any e),,--pense which has been charged to this
mongage accoun'i from the inception of this account to the presem dare.

24-.A11 checks used to pay invoices for each charge such as inspection fees, BPOs,

appraisal fees, attorney fees, insurance, taxes, assessments or any expense 'which has been
charged to this ac.cOimi from the inception of this account to the presem dai:e.
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25-A.l1 agreemen:ts, contraCts and understandings 'with veDdors that have been paià fa! any

charge on this accoum from the inception of this account to the preSent date.

26-All account servicing records, pajinent payoffs, payoff calculations, AR..M: aiidits,

interest rate adjustr.oents, payinent records, transaction histOries, account histories,

accoui:i:tiii.g records, ledgers, and documents that relare to the acCOtmnng of tbis account
from the inception of this accoum to the present dine.

27-All accotmt servicing transaCtion records, ledgers, registers and similar items deuiiljD~
how this aGÇOunt has been serviced from me inception oftbis account to the.present~.

Further, in order to conduct the audit and review of this accotmt, and to determine all

proper amounts due, I need the following answers 1:0 questions concemíng the servicing
and accounting of this mortgage account from its inception to the present date.
Accordingly, please provide me, in 'writing, the an..i;:wers to the follov.-in.g questions:

In regards 1:0 Account Accounting and Servicing Systems:

l-Please iden.tif)' for me each acCOtmt accounting and serviciiig system used by you and

any sub-servicers or previous se.nicers from the inception ofi:b.is accoun:i to the present
date so that ex.perts can decipher the data provided.

2-For each account accounting and se.nicing system identified by you and any sub-

servicers 6r pre'vious se.niicers from the inception of tb.is account 1:0 the present dare, please
provide the name and address of the compaus that designed and sold the SY;stem.

3-For each account accounting and senicing system used by you and any sub-ser."Ìcers or
previous servicers from the inception of tb.is account to the present dare, please provide the
complete transaction code list for each system so tbai: I, and others can adequately audit
this account

In regards to Debits and Credits:

I-In a spreadsheet form or in letter form in a. colurriiiar form.a.r., please detail for me each
and every credit on this account from the date such credit was posted to this account as

well as the date any credit VVëiS received.

2- In a spreadsheet form or in letter form in a colurriiiar format, please detail for me each
and ever)' debit on this account from the date suc.h debit was posted to this acCOUllt as well

as the date any debit was received.

3-For each debit and credit listed. please pro\-ide me 'with the definition for eacb
corresponding transaction ~de you utilize.
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4-For each transaction code: please plO'vide the masrer tr"'aDSaetion code list used by you or

previous servicers.

In rega..-ds to Mongage and .Assignments:

1.H.as each sale, tran.sÎer or assi.giimem of this mortgage: monetary insi:iil!Dent, deed oÎ

ti"USI or aD.)' other instrumen't I executed 1.0 secure tliís debt been recorded I!l the county
property recoròs in the oounty and state ii:i v..rli.icb. my property is located from the inc--"Ption
of this account to the present dare? Yes or No?

2-lf not, why?

3-15 your company the serdcer of this mortgage account or the bolder in due cou.rse and
beneficial owner of this mongage, monetary instrument andlor deed ofi::riist?

4-Have any sales, transfers or assignments oftbis mortgage, monetary instrument, deed of
trUSt or any other instrument I executed to secure this debt been recorded in any electroDÌc. ~
fashion such as MERS or other internal or e",-remal recording system from the inception of
this account to the presen't date? Yes or No?

5.Ifyes, please detail for me the names of the seller, purchaser, assignor, assi.gn~ or any

holder in due course to any right or obligation of any Dote, mortgage, deed of trUS1 or

security insï:riiment I executed securing the obligation on this accotmt i:hat was not
recorded in me county records where my property is locaied whether they be mortgage
sérvicing rights or the beneficial interest in the principal and intereSt pa~'lIlents.

i

In regiU"ds to Atrorney Fees:

For purposes of the questions below dealin.g with attorney fees: please consider attorney
fees and legal fees to be one in the same.

l-Have ari.Omey fees ever been assessed 1:0 This account from the inception oftbis account

to the present date? Yes or No?

2-Ifyes, please detail each separate assessment, charge and collection of anorney fees io

this account from the inception of this account to the present date and the dale of such
assessments to this account.

3-Have attorney fees ever been charged to this account from the inception of this account

to the present date? Yes or No?

4- If yes, please detail each separate charge of ai.-iamey fees to this account from the
inception of this account to the present date and The date of such assessments to this

account..

KONDAURlMcKinney-00057



e e
5-Have attorney fees ever been collected from this accoum from the inception of tb.is

account to the present dare? Yes or No"?

6- If yes, please detail each separate collection of anorney fees 1:0 tb.is W'...ouni from the
inception of this accotmt to me present date and the da:re of such assessments to this

account.

7.Please provide me 'with the name and address of each anomey or law fum that has been
paíd any fees or expenses reia.teô to tb.is account from the inception of tbis account T.O ihe
present date.

8.Please identify for me in writing the provision., paragraph, section or sentence 'of any

note, m0Iteo-age, deed of trust or any agreement I signed that aui:1ioriZeà the assessment,

charge or collection of attorney fees.

9-Please detail and list for me in writing each separate attorney fee assessed from this

account and for v.ibich each corresponding pa~'Dlent period or monrh such fee was assessed

from the inception of this account to the present date.

10- Please detail and list for me lii writing each separate attorney fee collected from this

accoum and for which each correspondIn~ payment period or month such fee '\A.'8S collected

.from the inception of this account to the present dai:e.

11.Please detail and list for me in Viiriting any adjusim.enrs in a.i:i:omey fees assessed and on

'What dai:é such adjustment was made and the reason for such adjustment.

i
.

12. Please detail and list for me in v.TIting any adjustments in anomey fees collected and
on 'what date such adjustment was made and the reason for such adjustmem.

13.Has interest been charged on any attorney fees assessed or charged to this accoum? Yes
or No?

14-ls interest allowed to be assessed or charged on attorney fees charged or assessed to this
account? Yes or No?

1S.How much total in attorney fees have been assessed to this account from the inception
to the present date?

16-How much total in anomey fees ~ve been colloc.ted from this account from the
inception to the present date?

17-How much 1:Otal in anorney fees have been charged to this accounr from me inception
to the present dale?
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1 &.Please send me copies of all invoices and detailed billing Sta:temen:i:s from any law :firm

or anomey tha:t has billed such fees that have been assessed or collected from t:b.is account
from the inception 1:0 the. present cìaIe.

In rega.rds tÐ SnspensefOnii.pptied Aeco-unts:

For purposes of this section. please treai the term suspense account anò unapplied accoum
as one in the same.

hHa$ there been any suspense or unapplied account tranSactions on this accoum from me
inception oftbis account i.Intil the present date? Yes or No?

2.If yes, please explain me reason for each and every suspense transaction tb.a1 occurred on

this account. If no, please skip the questions in this section dealing with suspense and
unapplied accounts.

3.ln a spreadsheet or in letter form. in a columnar fonnai, please detail for me each and
every suspense or unapplied iransaction. both debits and credits tb.at has occurred on tli.i.s

accouiit from me inception ofi:b.is account to the present date.

In regards to late fees;

For purposes of my questions below dealing V\iith 1aIe fees, please consider the terms late

!fees. and late charges to b~ one in the same.

I-Have you reponed the collection oÎlat.e fees on this account as interest in any ~.aiement

to me or to the IRS? Yes or No?

2.Has any previous sel\icers or sub.servicers of 
this mongage reponed the collection of

late fees on this account as interest in any statemeil1 to me or to the IRS? Yes or No?

3-Do you consider the payment oflaIe fees as liquidated damages to you for not recehÌDg
payment on time? Yes or No?

4-Are laze fees considered interest? Yes or No?

5.Please detail for me in viTiring whai expenses and damages you incurred for any payment
I made that Vtias late.

Ó. We.re any of these expenses or damages c.h.arged Oi assessed to this account in any other
way? Yes or 'No?

7.Ifyes, please describe wha't expenses or damages were charged or assessed 'to this
acCOUIlt.
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g..Please describe. for me in writing wha¡ expenses you or others tmd.,.,~i.OOk diie to any

payment I made. which was late.

9-- Please descn1ie for me in Vi'IIti.ng wha:t à.amageS you or others tmdertook d.ue 1:0 any
payment I made, v.'ÌÚch was late.

lo.Please identify for me I!l writing the provision., paragraph, section or seiitence of any
note, mongage, deed of trUSt or any agreement I signed that a:i.tthorized the assessmeDl or
collection of late fees.

iI-Please detail and list for me in writing each sepaTate late fee assesse(ì"1:O this account

and for v.'ÌÚch corresponding payment period or month such late fee was assessed from the
inception oftbis account to the present date.

12-Please detail and list for me in writing each separate late fee collected from this account
and for which corresponding payment period or month such late fee was collected from me
inception oftbis account to the present date.

13-Please detail and list for me in writing any adju::.--iments in late fees assessed and on

v.fuai date such adjustment 'was made and the reason for such adjusttnent.

14-Has interest been charged on any late fee assessed or charged to i:bis account? Yes or
No?

lS-ls interest allowed to be assessed. or charQed O:i1¡late fees to this account? Yes or 

No?- .
16-Have an)' late charges been assessed i.O this account? Yes Dr No?

17 -If yes, how much in total 
late charges have beeD assessed to this account from the

inception of this accotmt to the present date?

18- Please provide me v.:ith the exact ,months or payment dates you or other previous

servicers or SlJ.b..ser\icers of 
this account claim I have been late 'with a payment from the.

inception of this account to me present date.

19-Have lare charges been collected aLl Lbis account from the inception of 

this accoUnt to

the present date? Yes or No?

20-If yes, how much in total 
late charges have been collected on this acCOUDt from the

inception oftbis account to the present date?

In regards to Property Inspections:
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For me pULpOse of this section property inspection and iiispection fee refer to any

inspeCtion of property by any sour...e and any related fee or a-pense charged. assessed or
collected fa! such inspection.

l-P...ave all)' properry inspections been conducted on my propern- from the inception of i:hi.s

accoun:t 1:0 the present date? Yes or No?

2-Ifyoui ansv.'er is no, you can skip the rest of the questions r...., This sec.rion conceniIi.g

properry inspections.

'. 3-Ifyes, please tell IDe the da:te of each property inspection conduc-¡:ed on my properi:' that

is the secured interest for this mortgage, deed of trUSt or note.

4-Please tell me the price charged for each properry í.nspection.

5-Please tell me the date of each property inspection.

6-Please tell me the name and address of each company and person who conducted each

property inspection on my property.

7-Please tell me why properry inspections 'were conducted on my property.

&.Please tell IDe bow property inspections are beneficial 10 me.

9-Please tell IDe how properry inspections are protective ofID"Y properry.

lO-Please explain to me your policy on property l.n:."'Pec;i:ions.

11-Do you consider the payment oÎinspecïion fees as a COSt of collection? Yes: or No?

12.Ifyes, v..'hy?

B-Do you use property inspections to collect debts? Yes or No?

14-Have you used all')' portion of the property inspection proce~s on my property to collect
a debt or inform me of a debt, payment or obligation lowe? Yes or No?

is-If yes, please answer when and 'wby?

16.Please identify for me in writing the provision, paragraph. section or sentence of any
Dote, IDori:gage, deed of trust or any agreement I signed tha! authorized the assessment or
collec.tion of property inspection fees,

17-Have you labeled in any record or document sent to me a property inspection as a
m.iscellaneous advance'? Yes or No?
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l&-Ifyes, why?

19.Ha've you labeled in an" record or documem sem 10 me a properry inspection as a legal

fee or attomey fee? Yes or No?

20.Jfyes, why?

21-Please detail and list for me in writing each separate i!lspection. fee assessed to this

account and for which correspondine payment period or month such fee was assessed from
the inception of this account 1:0 the present date.

22- Please detail and list for me in wntin.g 'each separai:e inspection' fee collected from this

accOlmt and for V\ibich corresponding payment period or month such fee was collected

from the inceplion of this account to the present aate.

23-Please detail and J.is¡ for me in writing any adju.:."1ments in inspection fees assessed and
on what date such adjustment was made and the reasons for such adjustm.ent?

.24. Please detail and list for me in ",nting any ad:Tustments in inspection fees collected and

on whar. date such adjustment ~"aS made and the reasons for such adjUSiment?

25-Has interest been c.ti.arged on any inspection fees assessed or charged to this account?
Yes or No?

26--li :yes, when and how much 'was charged?. .
27-1s interest allowed to be charged on inspection fees charged or assessed to this account?
Yes or No?

28-How much total in inspection fees has been assessed to thisa.ccount from the inception
of this account to the present date?

29-How much total in inspection fees has been collected on this account from the inception
oftbis account to the present date?

30-Please forward to me copies of all properLY inspections made on my propert)' in i:his

mortgage account ñle.

3 i -Has any fee charged or assessed for property inspections been placed into an escrow
account? Yes or No?

In regards to BlO Fees:

í -Haye any BPûs (Broker Price Opinions) been conducted on my property? Yes or No?
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2- If your ansv¡7er is na~ you can skip the rest af the questions in tbiE section conceming
BPOs.

3.If yes, please tell me the date of each BPO conducted on my properry i::lim is the secured

ID.terest for this morrgage, deed of trust or note.

4-Please te.l1 me the price of each BPa.

5-Please tell me who conducted each. BPO.

'. . 6-Plea..qe tell. me why BPOs were conducted on my property.

7-Please tell me how BPOs are beneficial to me.

8-Please tell me how BPOs are protective of my properr:y.

9-Please explain your policy on BPOs.

lO-Have any BPO fees been assessed to tbi.s account? Yes or No?

1 i-If yes, how much in total BPa fees haye been charged to this account?

I ¡

12-Please identify for me in "Wntiiig the pro,ision,. paragraph, section or sentence of any
:::iote, mortgage, deed oftrLlSt ùi an)' agreement I si-.gned tlia:t authorized the assessment,

charge or collection of a BPO fee from me.
¡ ;

13-Please send 1:0 me copies of all BPa reportS tba't :iia,'e been done on my property.

l4-Has any fee charged or assessed for a BPO been placed into an escrow account? Yes or
No?

In regards to Force-Placed Insurance:

I-Have you placed or ordered any force-placed insurance policies on my property?

2.Ifyes, please tell me the date of each polic)7 ordered or placed on my properry that is the

secured interest for this mortgage, deed oftriist or note.

3-Please tell me the price of each policy.

4-Please tell me the agemt for each policy.

5-Please tell IDe why each policy ''''as placeà on my propeny.

6.Please tell me how the policies are beneficial io me.
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7.Please tell me how the policies are proteCtive of my property.

8-Please ex:plain to me yom policy on force-placed insurance.

9.f!..ave any force.placed insurance fees been assessed to this account? Yes or No?

1 O.If yes. how much in wæ.l force.placed insurance fees have been assesseà to this

account?

Ii-Have any force-placed. lnsurance fees been charged to t1iis account? Yes or ~o?. .
12-Ifyes, how much in total force.pìaced insurance fees have been charged 1:0 this

acCOUllt?

13.Please iderrtify for me in writine the provision. paragraph. section or sentence of any
note, mor-i,gage, deed of trust or any agreement I signed tb.a1 aiitb.onzed the assessment,

charge or collection of force-placed insurance fees from me.

14-Do you have any relai:ionship vt'Ítb the agent or agency t:bai placed any policies on my
prope~;? If yes, please describe.

15-Do you have any relationship v.'Ìtb the carrier tbat issued any policies on my property?
If yes., please descnbe.

16-Has the agenC)' or caxrier you ~ 1:0 place a forced-placed ~-iirance on m)' propert)'
provided you any service, computer syS"'i.ei::n, discount on polìcies, commissions, rebares or
any form of consideration? If yes, please describe.

17-Do you maintain a bla:riket insurance policy to protect your properties when customer
policies have expired? Yes or No?

18.Please send 1:0 me copies of all forced-placed insurance policies that ha,:e been ordered

on my property from the inception of 
this account to the present date.

In regards to Servicing:

For each of the. follo,rving questions listed below, please provide me v.iitb. a detailed

explanation in wii.ting that answers each question. In addiuon, I need the following
¡ms-v.'ers to quesuons concerr:ung the senicing of ùiis account from its inception to the

present date.

l-Did the origina1:Or or pre'\ious servicers of 
this account have any :fuiai:i.c.ing agreements or

comracLS v.ith your c.ompany or an affiliate of your company?
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2-Did the originator or pre,'Ìous sen'Ìcers oftbis accoum have any financing agreements or
contracts 'with your company or an affiJiaie of~;our company?

3~Dìd '!he orig:inai:or or previous servicers oft1iis account receive any compensation, fee,
coIIl!JJisSion., pay1JleIlt, reba:te or other ñn.ancial consideration from your company or
af51jare of your company for h.andli.ng, processing, origínatin.g or adminjs-~ this lean?
If yes, please descnòe and itemize each and every form of compensation, fee: commissio~
payment, rebaie or other fuianciai consideration paid to the originator of this account by

);Oui company or any affiliate.

4-Please identify-for me 'where the originals of tbis entire account rue are curreri:dy located

and how they are being stored, kept and prorected.. .

5-'W1iere is the original monetary instrument or mort.,aage I signed located? Please describe
its physical location and anyone holdin.g this note as a clh"tOdian or truStee if applicable.

6- Where is the origiiial deed of trUSt or mortgage and note I signed locai:ed? Please
describe its physica110cation and anyone holding this note as a custodian or trustee if

applicable.

7-Since the inception oftbis account, has there been any assignment of 
my monetary

instiiimentlasset to any other pmy? lithe an..~er is yes, iden:ti.fy the names and addresses

of each and every individual, party, ba.i:ik. 'Il'1lSt or entiry that has received such
assignments.

g~Since the incèption oft:bis account, has there been any assignment of 
the deed oftr'i.!sr pr

mongage and note to any other party? If the aJlSViTer is yes, idemify the names and
addresses of each and every individual, parry, bank. trUSt or entity tliai has receIved such
assignments.

9- Since the inception of this account. has there been any sale or assignment ofi:be

servicing rights to this mortgage account to any other party? If the ansViTer is yes, identify
the names and addresses or each and every individual, party, bank. trust or entity that has

received such assignments or sale.

1 O-Since the inception of this account. have any sub-servicers seniced any portion of this

mort.,oage account? lithe answer ís yes, identify the names and addresses of each and every
individual, party, bank.. trust or entity that has S1Jh.serviced this mori.gage account.

l1-Has this mortgage account been made a part of any mortgage pool since the inception
or this loan? If yes, please identify for me each and every account mongage pool that this
mortgage has been a pa.l1 of from the in~-ption of iliis acc.ounno the present date.

12-Has eac.h and every assignment of my asset/monetai~' insi:nimem been recorded in the
counry land records where the propeIt); associated 'with this mortgage ac-eount is located?
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l.3-Has there been any electronic assignment oftbis mort:.aage with MERS (Mortgage
Electronic Registtation SyStem) or an~' other com.pl.tter mort"aage registry seniice or

computer program? If yes, identify the name and address of each and every individual,

entity, parry, bank. ll'I.lSt or orgimization or servicers tiia¡ have been assigned to mortgage
se.t"\'Ìcin.g rig:b.ts to this account as well as the beneficial iii.terest 1:0 the payments of
principal and interest on tb.i.s loan..

14-llave there been ai:i~' inv~"'tOrs (as defined by your industry) who have parricipai:ed i.r:

any mongage-backed security, collateral mo~aage obligation or other mortgage security
instrument that !his mongage account has ever been a pan of from the inception of t:b.is

accoun.t. to the present date? If yes. identifv the name and address of each and eVer\'
individual, entity, orgaD;~on' andJor i:ri&' .

15-Please iden.tii..cy for me the parries and their addresses to all sales contracts, servking

agreements, assignments, alonges, transfers, indemnification agreements, recourse
agreements and any agreement relaxed to this account from the inception oftbis account to

the present date.

16-Please provide me Vvit:h copies of all sales contracts, servicing agreements, assignments,
aloii.ges, trai:x:.-fers, indeim:iificaiiOD agreements, recourse agreements and any agreement
related to this aCc01mt from the inception of this account to the present date.

17-How much 'was paid for this individual mortgage account by you?

1 &- If part of a mo~oage POOl. 'wJiai Viras tlie principal balance used by YOll to deteni:i.íne

paymènt for this individaal mortgage loan?

19- If pan of a mortgage pool, what was the percentage paid by you of the principal balance
above used to determine purchase oftbis individual mongage loan?

2()..""Who did you issue a check or payment to for tbis mortgage loan?

21-Please provide me V\'Í"tb. copies of the front and back of the canceled check..

22-Did any investor approve oftbe foreclosure of my property? Yes or No?

23-Has fiUD assigned or transferred foreclosure rights to you as required by 12 USC
3754?

24.Please identify all persons who approved the foreclosure of my property.

Please provide me ,,,im the documents I have requested and a detailed answer to each of
my questions V\ithiD the la'wful time frame. Upon receipt of the documents and an..~ers, an

exam and audir will be conducted that may lead to a furi:lier documem request and answers
to questions under an additional RESP A Qualified "\Vrinen Requ.est Jetter.
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Copies of this Qiialified Written Request., Validaiion of Debi, ffi.ti.. and request for
accounting and legal records, Dispuie of Debt letter may be SeD! to FTC, HUD, Thrift

Supervi.sio~ and all relevarii stale and federal regulators; and other consumer advoca:i:es;

and my congressmim.

It is my hope that you answer this RB-SP A requeSt in accordBnce v.'ith law and the

quesrions, documents and validation of debt to the penny and correci abuses or schemes
uncovered and documented.

Default Prcl';i.sions under this QUALIFIED Vi1:RIITEN REQl.1EST

Kondaur Capital Corporation.. or any agents, tranSfers, or assigns omissions of or
agreement by silence of this RESP A REQtÆST via certified rebuttal oÎ any and all points

herein tb.is RESP A REQtÆST, agrees and consents to including but not limited by any
viola:t:ions of law and/or immediate temiinateJremove any and.all nght title and interest

(liens) in James McKinney or any property or collateral connected to James McKinney or
account #109147 and waives any and all immunities or defenses in claims and or
violations agreed to in this RESP A REQU.cST including but not li.mited by any and ail:

1. James hlcK.ìnney's right, by breach of fiduciary responsibility and fraud and
misrepresentarion revocation and rescindine any and all power of artomey or appoIntmeDI

Kondam Capital Corporation may have or may have had in coniiectioD v.'ith account
'# 109147 and any property and/or real esmi:e connected v,'Itb accm.mt # 109147.

2. James McKinney! s right to have any certificated or uncertificated seci.iri~' re.registered

in James McKinney, and only James McKinney's name.

3. James McKinney's right of collection via Kondam Capital Corporanon liabiliTY
iiisurance and/or bond.

4-James McKlliney's entitlement in ñling and executing any insiruments, as power of
attorney for and by Kondaur Capital Corporation.. including but not limited by a new
certificated security or any security agreement perfected by filing a UCC Financin.g
Statement with the Secretary oÎ State in the State \7,;)iere Kondaur Capital Corporation is
located.

5-J ames McKinney's right to damages because of Kondaur Capital Corporation 'wrongful

registration., breach of intermediary responsibility vt'Ith regard to James McKinney's asset
by Kondaur Capital Corporation issuing to James McKinney a certified check for the
ongi.rial value of James McKinney's monetary instrum.ent.

6-J ames McKinney's nght to have account #109147 completely set off because Kondaur

Capital Corporation wrongful registration, breach of iniermed.ia..,;-' responsibility v."Íth

regard to James McKinney's monetary i.nsi:rumentlasset by Kondaur Capital Corporation
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sending coníìrm:a:i:ìon of set off of V\oTOn.gfu1liability of James McKinney and issuing a
certified. check for the difference berween the original value oÎ James McKinney's
monetary instrument/asset and wha:t James McKinney mistakenly sent 10 Kond.aiir Capital

Corporation or its predecessor as a paymem for such 'wrongful liability.

. ..

Kondaur Capital Corporation or any transfers, agents or assigns offering a rebuttal. of this

RESPA REQl.iEST must do so I!l. the ri:i.anner of this RESP A REQUEST in accordance of
and in compliance with current srarines andJor la\A'S by SignjD~ in the capacity of a fully
liable maIl or woman being responsible and liable under the pen.ali:y of peijury 'while
offering dI:rect resrimony with the official capacity as appointed agent for Kondaur Capital

Corporation. iri accordance '\\'Ith Kondaur Cepii:aI Coi:poration .A.rricles of Incorporatio~ By
La'WS duly signed by a CUITent and duly sv.¡om under oath dírector(s) of such corporanOnl

Holding CorporationJ National A..ssociation.. Any direct rebuti:al with certified true and
complete. accompanying proof must be posted v.~th the Notary address herein wit:b.in sbt-n.
days. When DO verified rebuttal of this RESPA REQUEST is made in a timely manner, a
"Certificate of Non-Response" se.I"'i7es as Kondaur Capital Corporation 

judgment and
consent/agreement by means of silence v.-ith any and a1J claims andlor violations herein.
stated in the default provisions or any other law.

Power of Attomey: 'Wh.en Kondaur Capital Corporation:fails by not rebutting 1:0 any pan of
this RESP A REQlJEST Kondaur Capital Corporation agrees 'WI.""ih the granting unto James

McKliin.ey unlimited Power of Attorney and any and a1J full aurhorization in signine and
endorsing Kondaur Capital Corporation name upon an.:y insi:ruments in satisfaction of the
obligations of tliis RESP A REQu"'EST íA..g:reement or any agreement ai.-ising from tbi.s

agreement. Pre-emption of or to an)' Ba.nliuptcy proceeding shall not díscharge any
obliga:i:ions of"diis agreement. Consent and1agreement with this Power of Attomey by
Kondaur Capital Corporation v;'aIves an~' and all cla.ii:ns of .Tames McKinney andíor
defenses and remains in effect until me sati.sfaction of all obligations by Kondaur Capital

Corporation have been satisfied.

Please note that this file is dispined as noteà above per 12 USC 2605, while this QVi7R is
pending. T.hank you.

Sincerely, ~. . '

;- ~ cP.~~~r' /~
?s McKinney .,/

KONDAURlMcKinney-00068



e e
CERTIFICATE OF SERVICE

I HEREB Y CERTIFY that a iiiie and correct copy or the above. and foregoing

Q'WR has been fumished by U.S. Mail on this / .;' ~' oÎ August 2009 to:

Express US Mail #'EQ 568815360 US
Kondaur Capital Corpora:ti.on
1100 ToV\'D & Country, Suite 1600

Orange, CA 92868
Phoenix, AZ 85016

/~~~.
.-/~ ...... James 1rcKinney

¿:7

~-===~

//,/
...-
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iii.==:::;:;. 2::112 ,ri-: ::ie 0;~~;1~ rriie:~ ~cll; ,.':i: ~t~ rrzy :::r.i:.:ig::i: -.ræ.: 02:. :-"':';' :2L:. :n:im:: ~:~r:üf"1~7
T:re ~.~ O'Ti ....j:ri;!: =~' irj:;~: 7::i;~ ;~i¡e.~¡ ;at: c:oz:;.g:s L ¡;: a4.j~-:::;:iie ht~": :-...i.:.. i::.ri:. ;:¡¡;:r. .~Ie :ir ':,'~:i:;i. -:;': :id,\:isui:-ie
!::itet:'S; rc;ie ~c-~jd chEr.:,ge.. ::- ~!::. '= i -:-na:"1ge ::rai:....

::Bi ThE 1:itioE:.t

:,.egi~-uc5 \2t'Íi:. ¡",e :!:so Ch~ge :~~e.. ¡rr:' ~.oo;.nlSiÓl~

f...~ge :--iei¿ or, Li,j;.e:! ~;~. ::W".l:; S.""iriti~ a4i~~;i lC a :;,:n¡S-;a,""ti ffil'-;;;'ri1:.' :::..;,;;i:ie ~'.::s; ~ ~...O~ S\"!:.~ili:i¡~ :-~ :'"l;:

;~.,j R~;e.,'e 3:;i;rd. i.'"l: '-1=:$:: 7"::=: ~Ó~\. fi.g-:.in £\'3.¡ia:.i~ !:S ~:: ~t eme 45 days D~k~ ::S;:" Gha:tg: :r,.:c ¡, clii1::d 'j,:

. C~T7e:"~ #. :iòe:i:.. i'

; f :.i"i: lnó~; is :-IC, bn¡¡;r Z '1iÏi2b!e, ::~ :"ÍV\: ;-¡ :-',Cler .",iU :::i~~se i:: ;:e',. bò!:.,: t.a: ;, :-.i:.si:: '.irio;; ::,,!nr';L""::'I~
ir::omia'ÖcTl& ~"l;: :~Ol: Hojeier ....:i~j g:.I',::: ~): rltY:J:.e c.; ti:..;.s. :::'C'ice..

i:C) Cw.::.u k:r6()¡¡ 0 r Cb.2.Xitef

Sefore::acb C~~e Date. !.be !.,¡,,~ .l-b¡õc.' "'~.ll ::s.lc~¡S.l= :r.::' new in:e:es: r?¡e '::y õitiiiing !f=e:-a a:i: Z.5C/::'Dü
~;e: porot!: i :: .25il~k) :~. ',:,: C~;¡~"l; l:riex. ¡he ~'¡OiC H::idcr ....!:

ò::,' ~~'..i....;) ~'\e rt;¡;¡¡j; of trj; &.ói:i~dO!i i.t :.he n::2..'"'I:S', o..:-eigr¡tr: :,: :i;~ ?!:--cenuig-e ;."lei.'11 ...to : :5~"'.:: S:ibjeCl l:' :r.c ii",!:: s::i¡:;c.:

i: ~:=:::io;i ¡,.:T"¡ DelOw. i:,i.; ;:.:ri::ie: a.-:i::o.m¡ .,..Jj '::ie':::., ~',i: mi~=::; n¡i:: '.;¡¡¡t,\ ,,~ ¡)e~: 0-.!'~,ge Da,e..
7't~ ~';'êl!e ~ oio.e:: wif; lii::: :i::'ie.-:r;;""ï: me ll.!:I'IO:.m: ::if i..'i.: ,-::ir:~~' ;:æym~, ¡j;¡:¡ WOIU': :ie s:ir;!Cí~l: L;" ;::.a~. :.)i~ urt;:;;.ì~

::i,.zi.~ Ù'....: ¡ a;:-, ~.?~e:: ;: ;:iy.re s.: til: ::::-;:!!L~e :'J::i: Ir. f..:U :):: \ti: !'1;5:~-ii:' '02:lf ;i:. o~. n~\\ :nicr::i;, :-:ilC ir. ¡;.l:::¡;::i:i~i.:::,'

"'::r~, ;:iay¡pe;ms. Tii~ ;:$ur. ':)f irm ci¡.ic-i.Uæ:.l.:i;¡ -",'ill '::ie the ::~. a.-:i:)un~ :;;f~' ::-.:;ip¡r:ty ?f:''::Il:..'l:'

(D.: Lcixatr.s t1Ð il1t'!ïes1 R.rtte o-.ii.~ge~
Tt,e i!'ieiCS: ;-aie! a;¡;, re:niI.:-::o l~ ?zy 2:, me f:::;", Ghi;.~ D!\~ ',;,';1) nO: :ie Flll~ inllï, :i . .'C,t, Y, or i~¡

::;$", ::. :'Ù~ OIL iZli:-.i7'Lei. rn~' !!c):si.i.::k ¡nLe:-e5l ~¡~ ''''ill rie,,=,":i~ :x;r::::¡;e:: 07 ~:::-~~:;è, or. :.1:::.

slape Cl:::z:-..ge v..:e by OO:'e ::'"lE:. ;;....e. ? ...::iiæ.g: ?::~t: ::::in:: '''¡,e :elie :;:: r.:i¡e..""!:;;, ~\'e '::~~r; ;::::,~,n~ :07 :Ji~ !!:-::::e::I;:;£ ; '-

;¡:;;iO::iti:s. !,i;~' ini.z.r:;;! r::.ie v,.;,'. ~.e'I'e~ :Ie ~~ :.'z:: :~ . ;)0C: %.
(E) E.n=c.i:h'e D-i~e (If Ch:mge¡

begi~1~t~' :~~~: :~:~ :;~:i ~~~;~~O~~~~;;~.;::;¡ ~::~~~,~/,~;~~~~~:~~~:;:i:.:;~;&~;~'
(P', Nettii::e t,f Chailg-es

S::fo.-e !.t;e :;f'fe;i:.üv:: daie ,,: siiy ::r.i:nge in my :;ii::res. :-aie :ai;i¿'or r:-icmui.!.y pi:y;ri~:. i..'l: tóoie )-\od:;~ "';j, ~i::;;"::: or
;";1:;'1: 1.C; me .. Dc,uce of ;;uct ¡;~ Tbe notice '..'1;) bcb:ie ~¡Joi7ræu~n ~e:auired '~. 'i¡~, i::. be giver: 1.:' ¡71: iiu:: Ú,C' L~~ li.,'I~
a:"lè ;::.;e¡:inone ;-;:i.:-:i1;Je:; c; ¡ ~:3:i;1 who ".;n S7:S""'e7 ;¡¡;:' ~.ies:.¡..;:, ; ;:¡fY h.¡¡ve ;-::g-",t.¡,,~ ¡;'"It: n:i:i::e.

:.G) D:ite ¡;j" First PTmtipai u¡::\ ImeT6t PiiyrrreJlí

T:i: .:laie c: r.:y f.irs; ?¡¡y;:ieiii ~Ot'.sisi;¡:,~ or b::d: ?rl:i;:;i?al liìfij :::',e~='''i ;:¡,. !.reiE jo;Ne (;he ~?"ï~: r-ri,d;ia; ::.ric. ìn;c:-::s:

?i:,~e;r:, ::i-.i.e Daie":' ¡;!ii:.E ~ :be ;;r.;i 001"1-;:;;;" p:;:~:::"":; ~:e ¡f¡e.¡ ;;,e !¡;-s;i Cr:2!"~e D::i:

.. . .
~!lO:"'::S~ :"!1:. .'t-'....; :.:. Dase~ ~;,::. :;:z~

;:¡:i:.~_ 7:~ ,. _:-lC:.e~' :.:: ::1'; 'w~:';l:::

~OR.RO\\'E.R'S itlGifTTO ?REF.~Y

_ !~::.:rie~:i,~'1¡ ,i~_ ~:~: ;;::':::':¡¡i;~f pnll::pai ~ ¡¡~ ~Y.:~Il~. \:oe~~r~~':.ii:~.~;:. d:l!:..~ .:;:~~:? ::.¡ ~rin~~~;.i ~~~,¡:,. ~~~~~~'..,:r.
es- ': "~i"~,.r:.::ien- \lo n....:' ) m:J.:~ . ~ :--:;:i¡ym_iJl., . ~"'.. ~II ~e .'01~,_ i-:~hJ...1 1.J. .. .,1..;£ ..".., ~ ;¡;¡,' dc..,.: "".. I .:..:' n.4
oes:g:ime " ?f::'ï"ler,¡ as" rrc?:iymei...: 1: 1 :it...: "Oi ma.:ie ai, :"-ie me,.:d:.:::' ?¡~,:.1::ri'5 :;.ie L\;i::.::¡ i!ie ~:)IC.

j rna" m:;ke a fci; ?repãvmtii.l ~" ::iar'¡j~l ;:';e;),r,':;-,eni: W:ÖO'.I; p¡wi::¡; :: rre;:¡:,...i¡;',~,': ::":õa,~':. T~,e l\''''t Hoi:l::" ""¡ji ~:~"
rr.\" tre:::i::Vmems ;c ri::lu::: ",":; ~¡:¡';:-'il:ï! 'el' ?:'.::ii:.¡p"¡j. ~-¡2.1 j o....e u::iôeT :::iis-1'~Oi~. . ¡.¡è.,"evel". ;h: i-~oi: He,de. rna" ¡¡pol..- ri~v
?;?iiymerii 10 i..'ie a::crueci t.¡id l1'spaid ¡n;eresi 0" ;be ?;epl!yme,ii amoi:m, :.::fore a;:ip::i-:r.¡¡ ;:1)" r.e?uymc¡;¡ ¡,~ ;ch~c ~;E

?nnc;!:-;,.i ~.¡nOv."i of 6: ~.bi:: if ¡ i7iùi:e a ::ia.-iii:.i r.-::c~vrrienl, ::,ere '",,'i)J be n.:. ::h.,riees in 1he :hif: å¡¡lt Cor ,r:,' mOi".¡j-,l\"

Èitr¥i1tf.1TÊ~~t~~~~17~St~:1~~~l;~~iE~~22¿~~
:ri!.!:::-e:s: :'"C;;"; i;::::-ease.

~.":~~: &:O('..C"

i!

~'l": ~' ¡

~-Kii"_:.ieo¡;. ~

r:;:'7tf;:';'.":.~/'i~;i~/.:-r
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6. LC.AJ' C!-LA.RGE:S

:: ~:E\;.: \i.+.i::l: 8p?i~~ ¡:. :.n~ i~. a:--ic: \a'ni:l. s:¡; !'i"'Ð:.imu:ri iæ.:i =h:t:';~.. is. ~r~l') ~rii::;i~~ St !.l"~~ tnc: inle,T'C;S: :i:
D~; JOn!. ~~~~ Cj;ie=t~ :i~ ¡: :rt :;~:j=~~ 1:". :on...,~or' -w.'i&: t:.:,i; 'iûL. ~,.~~~ ~~ ;"~!~l~ ii:"tltt. iiie.r.. :)i i any ;.;ii:.r
i:ar. =..rm..rgt S:.~E ~ ~:i.::ec. :.~, úi: aL:'lClU!i: ~:;essa:-:\ Lt-:-::Ó~ ~-it ::~pge tC '..rt~ ~¡u..e:i l!:7i.Íl; linò t:.; ~;;~' ~a~1; ~l~Ó~:
c~~lie~i.:Ó : ",-'¡:I =se :';"Ull e):::==:i!:t: ~:.i:iec- l:::iits ~:-:I ":r~ ref.m:ie: ¡,:. =:~ 7:ie !'\~~i.e !ioi:ie: ::1t:'" ::h~ose 1:. :"r~i:~ i.tl~:' ~f..;~t:
by ~+ilci::¡ :.he r-~;pa. ; :.Uf~ :D:i=-- ~.1.S SOi~ ~ :'~\ =-ri~""E Eo d.:,;~; ~:.:~"!!Ien: t:. ~:.. ;: t :-efu:ie ~u:.e; P:¡nCt~r.:. iÎfC
~c'Ó::r. wiL":le ~~ as ~ ?2---t.=.: ?:"ep2y:::i~

::i.ORRO\li'"£R'S F Alt.-CR.E ~l 1':!i, Y ¡.5: RE.QL'1?.r.r'
~....t.) L~! ë ':'h~'"tf:i t&r C~ie;åll~. ?2,'ftlei;::s

~f !he '~'OL~ :::t.!:ie: r~ !,~~ :-~=.~"e.-: ::,e f\.i:i ==,c:r.::;.', r;~T a7:~\; ::n'jr1trJ~' ?Z:.~!71~ri~~: ~'le end
....! "",:: . :.c::. ::..J:~~:'~

:. . i::~C=~lt
~~ '~b: òaie- ~'. :s d.".i~i : ~~:: ?~y £ ia.~ :'~.Jli"'ie iC r.he ~Ot! :-it.~!~ T::i~ !...;:'''~1i.m: c: t~e :.ht.i~e .~~:: :ie

~~r~:~:2 ~~~:m~ ;~~ ~~~ ~,:~~y~:: ~:,;!:;e~, ~;~~~~¡;;~~,~¡=s- :d:, ~Ll'::
(3'1 D-ef~!.i!¡

If : ¿~1 no~ p.ey ihe :uL a.:!:CI:.i!l: i:.: :;ir::! m:):i~:. :-2.ym~;'!~ en :.i-i~ :late :: :s Òll:.: : '.;..::.i .:i~ :: ti~f=;..¡:.

?iHI::t?&;'. s;-ó ¡:i~C~~;;'1

(C.i !VC)-:ice &i Derfl.iili
1:"' ~ t..i-:: iii defaui~ L~t N01e n(;'lie:' Zi:!:,' S-.~ci oe ~ M'r:~:í. 7)C.l)::~ ,el~jng i:"!~ ~"..e.: ::! óc: no: pzy U'æ :-ver:hJ~'. :!7!¡C.:.!:..f ~:...

" ce7:arr: èa.te, ::rre No~ z..;cjd~ ::12)' !"f:=li..:.L-: r:-,e i:: 'P£)' i:n.:"'lJt:ic:žaiej) '.h~ :~: a.eonO"¡J:~i 0; ?:i:-i::ip~~ tiüll h:!£ riCil been ;:i::.)0 tt..TlQ

~ U're iri'~~es; ir.:.a¡ 1 t,\1iote: or: :.-ia¡ -e!r~OUIl:' Tb.!!¡ dai-e ¡-:-n,st b~ .a: !ee.s: 3r. da:l's ¡;,fler fr.: 02t~ ~=: \:..~icri ;,..~c :i::iilic: ::- l:\n:j~d 1~'

De or ~e;~ve;ed ;y i;lÙ)e:; :ri~a..is.

(D~ SCi "....at"'!::. 'S). :i-;&!l!: Hoicier

_::v~_' _\.... z.:: E Ú'Zrl.' E 'WI"hen .~ £!t i-..: ",";a:ih.. "r.1t. "t.J"')lolO \,,;,....¡åD... .i~", ti~i; ~~-.~-=. -.,0 ..... :;:." .':;lr,'1'E:.C,~::'l~.'," ... .;~1i ~.~ ;-i.~'~.'~.l~',.'
..~,.. "l'" ,......~,:,_...~;C'...:.';..?f.-"':: 'tT"'~" ......_:.~.~ ::.:i.....':'"....::'......o;.-'...:-~~......:..:,...... ~--- 1:.. -1,.;- -.i_".....I_.:D..'v-:.. _'"s.. ,t\':iie _~vJ;,.i..u ~~!.: ..:..:,..: .._'.. ..ti...:ign: I..... ;)... :F..; -.J .' ~ ..;.¡ :ie...::.w;. _. .; i.:i...... ...."We.

(E:, ?2~...,f;1Ií (sf .i.:otf Hoiåer's C¡ñ,'"!i ai:id üpw.ses

Ii' l!~ N':lit Hoi~! ~ ;-~~ui;ec !!'i~ li: !iZ~' :rrJ.Oedi~\ely 1: :.;1': ~ ~e..tci;bed'a~C'v;. ¡he !~01e h~id:: ~J.:¡l~ nil\!:' ~rl~ ric.h~

,... b- -:::j;' ~&-i: -~' mø f:i'" ~i~ .-l itt "'OS,C; =4,':: ....D::,..~c ''r. -riormt t:ci: :,",,'~i~ l~: :,;~~ ~T.\e:.... :l:l. -,...r!'":lh¡~h:i b'., n-i".;,ii!:m.=:~~ t::i-....,..
Tri~~ere¡;e~~ ~';::iu;~i ro;-~~;;~' ~s:or~~i~ ;~~C:';l;;~\J ~~ - r'

8.. CIVL"'G N !...:OTlCES

~J\'~~: ~~?~\:~;;;:~~~ ~~~:~~ ~~~~'l~/~i; ~~~Cr~':;~ ~~~~ ~~~.:i=~~~ :~~~~..'.~;~~~:~::f¡ if~~:;:\::~
!"~:.¡:: !-lof=ier 'i ¡)O~c: of r;;\' c.i:fere:¡! æi6-':i:-=s:~ .. . -

:~6~t~~~~~2~f~t1.7it~~~~:~~; ~;ci~~~~~:~:':~~ ~~;~\.~. ~:~~r:~~~ ..~;.?;: ~~;~:~ ud~i~~~

9, OB:LIGAnONS OF lEJL~xS LiNDER THi.s ~OTE

1: T:'tOre Ula.-. on~ pe:st:'t:. ~p:: ~L.J.S 1,iöte. ~.:icr. p:rs,:l:: is r-ill:, ~ ~ir.e1::\. .J~~igl\i~ ~:I ke:e;. at! c,r L~: pro:¡ni:;cs ra~k
iz: tIUS 'No:~ ;~Crkl~ì.g toe .?itim$.~ i:., P!!:" tri~;-..1: arr~~uo¡ ~~\Í\le-::.. l..ji~ ;:ie..-s:i;i "~\'hc is 2 £,.z;i:.nto:. s:u.-e:-~. :ir ~n~orsc: of thi.t
N~e is a~sc. ci:::lgai:;d ~ do :.ìi:se things.. .~..r¡:," ;:ie.:-SJD \Ia"he, '.!:i~ C"\Ie;' Lhesf obl:g¡i¡i"rrs.. :nc¡¡idiriB ~~e ~..b~~~'":lDi)í:S cr :~
~&.i...t:.r.it~.. s~-et;.. ~r er,dorse:: "c:r "i.~;c ~ote~ is ëis~i t',blig-~ei? l~. ~~? ..al; :.r i.he.?~~~e~ r:-:s.tie. i:'"i tzüt ~~U::. Tn:' No!c h~kiei
~~ e;.:~~ l~;:f~ ~i;~;. ~:~ ;~~~ ~~:::~.:~~e:r~:~~¡~~~~. c.~ :õga!risi .aJ! u! us !Dg~ie; ! :::f :l,i:;¡;,¡¡; Lr~: ::ny:m:

Hi. \'\'.A.IVERS

~~:~~~~~~~~:å~~~::~~:~i~t~~~~,~~::~~c E~il;:~~Ë~~:f~~~i~r:;iE~~:.~~~=~~~Ifl. ;l~;~~~~¡;;~~~~~

i 1. UN! PO!Llo,í SE:CUR£D !..:OTE
11üs ~,c.~: is t! ~;,,¿forr:~ ir:.5i.:-';l;le~.. ,.\.hh :l~liec vari::.~:oc in son"Jc .iU:'"1$CDC!¡OnS- h: :;.dd~tk:'í !O ¡he r:"O\CC~iO:iS gi\icn to

t."~ N.:~e :-ic.::ie: ~rn1er ~:-~~~ J, "t-;. :: .i~1or~g-~;: D-e;d of T7';t~ c.;- 5c;'l.lrt:; ;:)~e~~ :.L1~ "S:-;;::Ji1!Y ;':"'$~~¡eiJil'\ .:iai~: ihc ;':~::"rC

c.:::~ t:S :,;:".:: :"¥~:'i::" ?;:.~e::.;".;: ;:if :~::r..; H:.';ó:." fic.::;,; ;r::ss:j:':e ;::s:~~~ ::.::': ;:-.:51:1 r::$~.'i' ~f : .~ :::'. i:~; j!:.. ~:'"(.!:-;i,;~c: :.-,;:: : :n:i~:, :..

Jl:...~ ~,: :'t:. :-:-i!:J s.~:ur:::. i:-_':.r::..."':ì~;: ;:!~s.~~be: ::C:'" :a,.jd .i..~å~; o,;,'ht;~ COH'::¡::::-:~ 1 ::ì~Y "=': ~~.;::"::t: ¡:: ~'i:-..t:~ ~::1:neci~nc p:i:.'::.icn~

i:'"~ :=-~U 0: w !..:r:.:....:7:':$ : ~.~.~ ~n-d:; "'j~ S:'ie.. ~o::j~ :.; t:"~cs.:: :~n.::::.:.:"..s :"~::: ::..; f~:k:.~..'.s:

~::::;;::~

~.~,.".. ,=;:;..:"
(!;

:..~:::' !

M:J~:':!"':ev .

?om: : ~;. ) g:t~.~

.,¡",,~/;'/f?
p-r--/
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e e
:r:~ Uù..:i~ æ: iz..!:.i:i1 f:~eo :.n£~s: :at:: æmn.g~ ~: 2i. aci..h:s:.2.~:~ rr:~ers: ;i3i.e lL.~:i= :Zi~ l~.J SU::~¿ tr: S~O!' I.. ~:i:'''\lC.

:"imfo..'!t CC-V::!ia':'i1 ! B ú: t:.~ 5~:.:.iri:-~. l::.St-~l~i: sr.~: !'!:flC ~ f!'i¡i~v.'!::

Tr£::isiE:T of w: P'ropern ~r i. B.eriefì:::al In!.e:-;Si iri s.ori-C1.¡'''f:t. .L.,! ..set 1!.. tbl: s.e:Ù-j¡:. ; 8. I'tri~ iri :..b~
?:'"O~..~.., ';j).~-i:: 2!!' l--- r-." '~:')"':I1"""&.' i!i-e:e.... ~.. "h'" ":.o-,De.-\' ':ici~-r'" ......,i -..... "-r.r-= i" thr,"~ ~~C:"')'~-.' . _.~ :I~:... .:. .._=.:::.~ ':.... _~:._,;. _ii.t . 1: ~~ L.. i:.~. . i~r. '" ..... .....7' ...'_ ...t~_ :;....;, i;::".,. '0,.1 ...:.;:... -. .. _.ii

It.t~restE ~r~ 0 f :"'::kiC w7" aee-:.. ~:in~~':. :~: ~. !~ist£.l=i:zl~; sa.;~ ~~:"i~-a:; Q:" eso;t:''ii. ~~~ra~!L :..i¡~
:.ni::n: C: \,ithi:i:. 1$ ::.,: ~"1!'!~ :.:-~:..i: ~y a:i~~'~i e.: ¡. fJ1:l,~ .1a; :~. " .?"J.:-ch=:...,~:-.

l.: a~ ~r !mY ?sr. o~ :r!e r:-o;:i:.rry :i: ~1~.' ::.;i~'. ¡: L!J~ ?r:.;:er:.' i! sc,;: O~ :'~-Te:::c
. .. - .
.:,;:' ;:- o:i:r:rv:.'c7" ~:: nr\o: to

7"ia=.i:4:.l ~;s:-i-: æ..rtd & ~t:1~f)~iB: tnte;---Si, :~ ~:J~~r:: :.~ S:~ 1:: .::~ :.-:.r:.f:.~e¿ u.-¡~=-..r L..:::"ci:er s ~nor '';''.~i;~:. :::in.~zn...

~tde; :r~y :!:.:;il:~ L.-n::ie~:.me ?2.1.r:J1~1 11'. ~.:; o~ ~ S-:.=-i:: s=.rr::è :--y :!1":.S Sec-ii::\ :n.t:J-.lne::i~ :-¡~W~\ier, ~
o-::"J~;: ~~:: n:!i :.e e¡-.e;..;s;~ ~y ~ider if S'.i~, :,;~se i.: ?:,,~l;.¡tò.e-.:: ~~ .~-;ip!!~je L..~\A.

~f ;"'e'Ó.~ =~ses !his'oprior_ ~~~ stici: tv~ Sc:Tc-'~ler ::!~::j~ ::.~. z:~~~~~:i:.t:.. r:i-.:; rioi!~ ;~;: p:t:nJ~ ~
?=l10à 0: :iC'.. less irn. :~: Ony: =v:r: U1e ò,Er.l:: U1: nriäce i.E gi'~1en ~r. S~~7'da.";C:: \;,,'¡:l. S~::Ljjr.: :: '.;..'n.hiri '~'hic.t

S~:70~",le: :7,:ist pay ij S"Lli:'~ s::c:r:-:. b:r :,¡";'ls 5.e:u:i::\' :~¡;-..im::.~ .: g.;.::ov\:~:" r,,:is t~ ?n~' ::-::se S:u.;~i~ prior iO:. ~r,c
~~?L-auc::: Df 1r'is ?~rini.. ~e: i:"':æ'Y ~~,:~i:t aQ;. ~r;¡~¿~e: ,:.C"::i!lt:::;' ':,~\ U"~~ S:::~..:,:11~' ~ilS:t -!..."';)~: wii.:l,:--.r. ~'.ii~l=í

L"i;j,une !:=; O~:,i,¿rLÓ 0:' :ErC:-:-c'~'e:r
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;;o;;-::....'~r ; o:.i:g:a~::i!: i.e ;T'",.¡Ì;: p.i::t. ~:'OerL¡: æ.:"'1~ ie ?r;'.')::i~ ...-ece.i;y.5 s.i.~:: for :i.i. ¡:m.?::is:!' ;,: j~r.iec it.

':i: £ :::.vena:-;i e.ad ~~L.i;i-:'!l ::,,:;::u!)::(¡ ::1 ¡;!~ S-ecu.."l::' ¡n.i;,:".i.~;¡". ;;..; th: ?W.:5: . ::::.,,~¡¡~, 2:iQ ~ie.,;I'
is Ol..~:: Í!. S.~ti04 :i. L: B::lrr:'W~ li ,",:-;ig"""¡~ i.:; F~: S;;::...::.w 1~...; :ii.~~:.. ;:J:!;".i¡¡¡,: ,: ~ "\".-~¡...::;. ::...:
30i7:.'..r~: f-Jì.õ i.;:- ?ôõ:' ~ a.-:i.:i~: :i:le fur ar. E¡;::;:..... :i~ :"'~.tie:" ::-.i:y ~~,e::;;~: ,LS :oi¡P": .:....::i:o: Sec;i~l' ;
a;:¡¿ :;2;' s¡:ci. a.-n-:i'J,: l:.iÎC S::;ro....:; sm.:'; ::h~. :ie :.:.Iis;aie¿ :)r,j!::: Se:::.iJ" ; :: :e;:!l:. i: ~n1e: an;' s:.i=;-,
a!r,O':l!lL :"'e:iàer m,y ~vo.:: Ù'r. ~':;.!ve:- as l.: ¡my 0: ~¡Í '2-,,::;V;;.' ; ~;;-.s 1I: ~-::y -.;..i: ':J:' ~ rio:i:::; g;..:;:;; ,r:
ii:::-;,rå2llOf: '..'l'Z, s,ectiæ: ¡: an;;... '..?;)::. ;;u::.!¡ re,I=x::,iDr~ 3ö:-r-....e:- s."¡~;. ?::~. ,: ;'.e:i:ie- l! 1= ,m~..'.. ll:iC ...

£"..r...b a:.'Tr~.i..ri!!. ~ a:-e ~:e::: re..;-ui:-eci ~~ :h:s Se=6on ~
:".~ó~ m,~., ;a:'i;:.y ::!",r-. c:;.:ìec-,!!.:lè Zic)ó ?':.l:'iis ir, ar. ~$C:~¡¡ ),,: sufi::J~¡-¡; :;:- pe;-;nr. :-~n:i::i ¡: :ip?i~

'.Ì'it ?'.!!lC£ ai i:,e ;.!~ s?~:::j:";e¿ u:i:ie:' ESP.-'-... ¡",ió .'=:¡ no: ;.:; tr.ci:;:,;i ¡he m¡;,x:¡:r'.l:::, ~-;-.:h!r:: ~ !::n:!:::r :::::i;,

re:r,¡¡;-e ;oder R.E.Si',A. L::ziò::: òÙ! .::s:.irriate :'1~ a:m:i;,L¡;', cf ? rd, 0: 0: :,:.,e. 'c::s:, ;:.: ::.\;r;e,,: :ja-.;, ;¡:,~
reasoi:i.ioie estima:eo of ~~:i:Lr.i.~~ ~,r fJt.,z-:: ~:;:::iw ¡~..: ~: ;i:"1c"",'i¡;: ;r. bC::.o;ca:,;:;e ..'1"....., .-'-.;i;..ica::il::

¡"~'w.

:ne F:.:r.js s,'-if.il ":ie nei: is: =ii msti :..d or, wh.::ise õi::?::i::¡\S a.-:- ::::.",-eè i:-~ z icdc;-a! age.-i=-," .
:¡i,,-.r..ime!\tEl\ly, ::i; i::¡¡;.i¡y .::ri:.iuó~ L=r,der, ~f ~'I):ier :¡; ;;::; ¡:-...,,"¡r~ri::ir. wh::iSt ¡je?os¡i.: ::..:-e sc. ¡T'S.l-'ci:. 0, 1r.
~y ~ eÒ-e¡o¡: i )'i::ome Lt\?í: Ba,.l-;. ;"'~:i.e.: shaJ ~jy Ü'I~ :' ric\.; W ?2Y L:ie ::'sc..-;:-''''' i ie::-". ri::. IlllC! :r.:::~ .he t:::',~

~e::¡f¡e:: u,iD.er F'...E.5?f-. L.e.riti.e.: s..'lW '!Io: ::;:.ii:-ge -;:;~we: f:;¡: :,oi:i:r,g i;ri~ 2.?:i":'inE i:'"i~ r.io.:i£. :i.,-.:-i:.:¡,j::'

::'::-.l.:Y'Zl:-.& :.'-i.t ~s:::ro"" ~~'r,¡. Qr ,t':.7:.'l;:.g ::ie =-!'::;:"... ¡ ;:;7.";'. 

Jill::i:s ;".~o:;r ¡:i::i;.'E '5~.w::r ::I!~r::~' p~ '-l,~

~~~~~;~~;~=::~~?=~\ ~~:~~ci~~=~i~~~~~~;;~~~ ~~..::~~~:c~ ~; :~~::';
U1:' um::ii::s: 0, e:æ.:-ni::i.gs O!. ;i.e r;mm, B;);-:-:;.we:-:me L.ender =; Iì~ ir. "'71t.i~. howe"~. :I;~; l::'ì:::~~!;:
;;;iú be ?2-Í::l 01. :be Furim.. ;"e;ici::: s:iall ¡tv: i: 3o;-r~\J,I~, """/;..'1:':';; :::.a.~~ ar. aruiu.::.\ ii:::::::r~~nË :.' me
:un~ ar, :-~:.u:~. ::I~' r...'SSr ..:-...

¡ f ;be~ is i-. ;;:.;r:.i~ ;,.-;:-:.i:iiii li~i: ~r, ""i;:;:-:.',¡" a: :i::'i.u:.: Cl.:i:7 ¡:..ss', .L_ :"~oe: sniJ; ~:iu~. I:.
S:i~""e, :for tb:' =:~ f:m:is 1-;: ii:::::;)'."Ô.ll-'1::e ""itt. F"'::S?.t-. ;-; ;.;im i:. :: sb:i:-..age O¡"=¡¡;IÓ. ::c.tir, ::S::~C'''''.
i::. óe:u:i-e¿ \l!i;ìe; R:E:SF'A. L.~ó~ siu.l! 00::7:' 5:i¡rower ~ ;-ec~;-e¿ b~' RSS¡:-....., W".m 3:i~w::r ¡;=:l¡ fl-:' It
:...'=Zl:ie:" '.be amoun¡ ne;:;:i;¡;¡:,") i.¡:' mu.= ::;;:. the S!I:i....~e Ï!. a::::::il"da:i::ie ".",::: RES?.... li:i: i,. ilt ::\,,;-: ll".:.r; ~:;,

:i:i..."TfI\1'''': ?!ly:ri:::i::!.. 1: t.liere ;. ¡, ~f,::i:i-i:::' of F-.i::i:i!i ':iii::: i.r. eo!:::-"'. -a,0 :icf.ri':::' ~:i:ii::: ¡:.,:S.z' ~., 't.-i:r.:ier ~::ci!
:;;,ufy B~;"i't'",'er :as ~~:.:,~: ':-:. ;:¡ES~ .L.. ~ 3orr:.....er s,"'.a:. ?Z":' i: Lent.e:: ¡h: a;ri~'ill',' ri~:::=i;¡-¿' ¡C' ,...1:Ü:'

u;: iJ'l~ defl~je;"::y ;;) ii::;c.:iråart::;e w:i:1:, PZSF,i... ..,¡¡¡ i;, TIC ~~re till!!", i2 mt.;i:ri:... ;::;~-:nems.
U¡:i¡)j; ?¡¡~'m::ii! ii: r~. of:iL S"i.!.T:S "ec~~;;: ':::. ,cis Se.."U:"'ÍZ" !ns,r:imer.L :"':'ri:ier ¡;t:~~'~ tlr::imp;.\~' :-c:,m¿

-~C Po:i":'t'\Ã1e¡ U.y F.~.ds :,el¿ b;. L:;xiêer.
4. Cb.E.rge:.~; USlf,. E;-;¡...-ower snLl ?l!: a:J ;:i:r.~ ass::s..-i:ie:-,tS. òa.-ges.. i'iri!:,t.. ane im;:iOF-,iÍoi':S

ail.i-r=,~ie 10 \I,e m?e;¡y '~'b::h ::m, i:i.:ai:: ?rio;;:~,. Cover ¡i-;z, S~::ur;i:" ir;~L-,¡m::riL i::,iscn¡;.\" ;:;:t:'rn~ns :i,

gr¡:.UT'ú :e;i:.; or. U',e ?rCi;~, ~f l!.i::Y.. an:! c.;)",,~':rJ:-.¡i'Y .L.i:;;ocii:tiei:i ¡:r.i::i;, ¡: e'"...s., ~i;:; ,~'s~~:ie;i~, ¡;- O~l~' Te.
L"i:: e~:ie:-u ¡i'ia1 mes: i~:r:s a,-i: Esc,:-'..' hezi5.. ;~:!,:,w~ s:-uo;; pe~ L'let:: ::-, me ;-~;¡'r,-'1er :;=-=".'\~lt.c: ¡" ~.:::;:;:ior, :;,

E$-::im'...e¡ shtiJ prt\;:;ip~i:.. áis;;ha.'5"e züY ii~ ",'r.;,::;;: ;:Z!' p;-i,:int;' c\'er !.b~ Sec'J."Îi)" In..,:;.,-.:;m-en; ~,IW

i3~,:rc'..'er: (~; agrees jr, \',riti.'lg ¡,¡:. l.:.'ie ?sy:r,em :,f:be :i::-iig:;.;.icr. 5:::::\;;;:::; :.-~ "....-::: Ii:., i::, i: ::'illTh"l:::r ;:,cce;¡::ibìe

1.(: :"'i::-.-:ie,; ':;i;i¡ C'i:!:., "C ,,;:.:ig ir.s 3:i-~"'~ 15 ?erf:-!:;i'.:ng S"..lc:. £:rC'Zl'I~::i; .~r:, ;:.e,,!I~'..: t.'"i: h~. in gcio:ì f::;ii!.

t:.. .:;or :'ief:n:li ::.gai;:i51 ~nfc.r:-e.::ieni c.; ~¡-,e :¡er. i:::. ¡ega; pr",,~:E~g:; w;-,i::!". ;:, L.::n:\er' f :i;:.¡r.ic", .:i)'1:::.\le it'
pri:ver,: !.he eo.f~~irie:i: of ¡!-,e J¡~ "'r,iie '.hos~ p;-ç.~ez::i¡r:.gs :¡j! ?e:'iii...:&, 0''.1: :¡:'y J~:::. S':.lcr. ?õ:'C:::--..i.:¡,g;

:i.~ conciuóed: Of (;:) s::c'r~s frorr: \;':ie bçiJó~: oÍ t.':ie lie:: ¡;;, ~::C'::n~ ~aü;:'r,c¡x~' ;~ :...en:i-:, ~Ò:;íj:r.:,!i~g
;ì:,: liet. io this Se.;;:,¡;;i)' lr,S:'-,l!:'ler¡- ;í Leiîder :\e.¡er;n:i'ic;: ùmi ari; ::iari 0: i~:e. y;-c?e¡:y :s ..iib"~~l ie :i :¡e:i

'';''i;i::;!", =. at:.aii:. p:io;-i¡:. =ve: ~ ~::;;..-i~. ¡r:5¡¡-..;¡r;!:;::., :....e:,:::e; l7'.ay give 3-o:¡ç,',...:;:r · :',c,.:ice i6e:'.üfy;:-:g :r.:

~ -= ~.lï.Z: ft::H.
~

=art::,..::

/?"rf~"/
".t~¿.:t

,4'" ! :..:..,.. 'I'".# .w.,....
!-~c...'t!..i ~:iey .::xxx.¡¡ :4

" it. ~ i.;"?\' ~ '~:2'
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j~ \1\' jtr.iir. ~ ( è.!ys :l tn~ :ia1.! ~:. -~'.ii~. l.:'"ia: roUef ~ g¡v~. ?t::i;TO.....,:; sn:íli s~¡is~. !It: her. or take .:\.;...e or

:"r.Ort 0: ti"l~ a.c-.ion: S~ b!1t å...~v~ ir: ti~ ~:::~O!i .t.:.
¡",..:,nC1::- !!"~. ~..!Ire =s.O:7'~uole: c. ;;::y a o!!:t..tin:'~ :::iarge. :::-: .:: ~: es~i.t :::,¡ Ve;-:fi2:lOr, 1l.ndi:i:-

:--epo.-b¡ s~vi:;e ;lS~ :';' _~~ 1: eo:m~o~ "\li~. !l:i! ~':1B'I:-

5. Propei-=:' b¡~-u:"1L¡.c;. 3':70'~1e; ~ ~ t!i~ n~v~:ie!l:! n:\l.' e;,.:,:s::.m.g 0: b~;1::.- ~~:.!ZC e-r.
:be ?~~;:: i.'lS':.l:~ ~~,i.~. ~::~ :-y ~~. ~ i!t:hi-iee- 'võ'h.:iz! ilie 1:::'77. . e:t:~t!::J:.e6 oo\ie.-uge." rL.~ any
:'U"i::: :-.na."!!S i:i:'l~3:~r:i: bUt :J='~ il.i."'t;!'~ec. LC.. ~~ua1:es :.:"l: fJ:i::l~; f:ir Vo'7.i:::ri :"":00:: :e~1::7eS i¡L~iJ;m:~::;.

T:i.; !!"'.Su..-ante s!~:.: ',; ::i!.::immed i:. :.n~ a::,.:i:.mt5 ~inrh.iZ:.~ ~-..r::~t,):;- ~:ve'~( a."'ld fO':, L'\~ ~f¡o~ tï;=ii
~tJ:)e:- ~..:~ \l.:'"~: :...~... r::~.ii:-es ?~-s-..ian: iC. 'L~ ?~~~..g ~~:ic~ :.im zh:.:ig! ~'..i.;r~g :..~e l~ of
.~:~ ~, :!,~ :r:..c:~ ::a.-:::~:- ?.rcV):';~;~ i:i.e ::is~tk:~'; sæ:: ~e' c.::.::~: ~)' B:i:'!"C\:.l'e.:- S"~D)e:'i LC' l.~ride:-' ~
;1g.~¡: :r. ëisa??rove Bc.~~'¡~:- i. cb.c'Jce~ ;.;.ib~.:: ri&,:-l~ shat n~ be ~~~;s;.:: ~"1i'easoria~!y. !...encie~ i7'.:I~~

r::qci.i--e B~7:.~ler ':.c piaY. ¡::~ :::i:i:i~JÛ!1 '.;.'ri ~~s u)aI'. e;:..ner: :);~I a one-llJl\e :r~-g~ for fi:i::é zone
:ie;.~:r::;ii:ie.tiori. =",L::1C£~)O!l a..:.:. ¡::ef""I"ir:.g s~"vices; or :~::I f O:".t:..~-=i~ C::iarg-e fL:~ :...I~tOd z:orie :i~l~¡:i:::Üt'c.

ari:i ::e;-i1.:;::ati~r. s.e!v)~ oc s:.ibseqa=:ti c..-.a:ges ecl t:.:-':'i: :"eí!""~?i:.gs ,:)j S1.m~ ch~;ige: O:::Ci1!' '~.;ji:1'"i

r::.~:;,:i.ab:;, ~gn: æ:.:~=~:. suci": 6.et~""'inin.ai.;Dr: or c:e:-..::-l~j;;. 3-~ic,¥"'::r shai: ~s:: :,:. :",es;)oi1.c;!~k fu~ l..."'ic

;izym::.."ll (if ~'l' f~ i::ip:=soë ~) tb~ :=~-~ .:.:ne.-g:.nc:' J\1ar-..ag::~n~"1.~ .1i.~lCY ir; ~nn:;=cior. Vo-i:.r, the

~"'je:~' ~f s~. "5='ttt zoue ó:;:tC!"r."';~:iaii:m 7e..~~~!§ ~-r: ar. O~~~-UO!. ~y Bc-~",",ier,

i-: .a:i'::t~we; 7E,.ÜS "toe rr¡un2~ì ar(, 0: !be :C~..l::-ag~ èi!:scri:,::¿ WC",ic. ~IÒ~ ffi~Y Jbta~ri i~~-:!.ri:;C

:.::-ve;:.ge. Q: Le:i:!e:-' 5 o?:icrr. i.~..rl; '3,:;:7'(':',¡./er S ~x;t:ns~. :"'e:iâe: i~ ~nde: :1C obii¡;a~ic;!i 'I:: ?i.i~'1$~ :i::1Y

?a.~C"~ar :y~ 0: az:ùuti1 or :C'v~;-c:.g:.. Tt~ro-:'!., s~~t .::tli~e.~g~ sh£J: .:;(1\1=: '!...entie~. b~: !Ligh: Qr migh:
'n~l ;:i.-:'i:Cl Bii~rri:i\Ai~ ~:)~'.;.'e:- s %r~~=:... in t."'lt ?ro?~::Y: o.r tr1:: :':Hlter',:.s i:,f ~=-i: ?r"';)?~:-:y, llg:r!.insl æ-::' iÍ.l\i:..

h.zi:iiro .:ir !iabi!i:y æ:'l: =~p~ ?:""o"'ide ~\er 0:'" jes..~ c=v~ae ã1an ~'a; p:,,~\.ious!y l!', effe:;~ ~,:ir;o\,l;ie;

:i=i:':-J~..,l"i~Q~ t:i!i: t:!~ :xi5", ::.: iti: j~"'tL"'t!.:.Î~ ~:-"ie~~ so o~~iried ~~gru s5.g:z.i.:'l:a:"1!.::i' o;~~è inc ~S¡ ~:
::,,-~~-a:i::e tL"';A; a~~\ll':::- :::J~j~ r-.E"!: ,)!:it&,;ne:... ..i..I:~ amou~!.S: ::ii.;:.~-.s!:è by ~~ó~ ~i~ L.~.i:. S~:i~r. ~ s:~l:
:lecCl:;ie &.;i.,:i!:jo¡,.!.'i &in~ û: B:Yi':?\~!~ SfC:'¡;""'e~ "::'y u:is: ~e:::ii1:~¡ l!"'~"!'.ie:-.~ Tn:s-e l4"1lCiun....s irmll ~ea~ in~~F.:

rl~ ':be ~~r~ :-":U: ~:r.' t:if date e:f zis:r:.r..-s:e:nen: ~ ~L b: p::Y:ìb:~. "v.~u. s';)-;~, int=r:s~ :i;.lJ:. =i~~i:t ::0:-;:
:....~J6~ 'l:' 30~u.te.:, ~iJ:'S:;rL~ ?2ym!Z'.. .

,b.D ins;.¡"tm::= ?!)h:.j:~ ~~-ec ¡:::~: L=rid.:i Ell:: ~ne",~l: c: S'ú.~. ptrljcie~ shz..:., bt: Su~i:::: 1:' ;...~:iå::i ;

7Ig:h: Co ci:.se?J.P~'~ sucli l;.c:-lici~. S;.W; ~ncü.l~~ ~ S~fj:l:irc 7j\:ii"g"~;l :.ia~~~ £!W shaD nr.¡ne :..e:1~C:- £!S.
:n,j:-...gitg~ a:i~' ~ ~ s¡: a3dijo;ia: lc--:: ?!;ye~ :"en.:\~ sli,,:.: I¡¡;\7: ~i~ :ighi t=:, hote t.~; ?~tici::s a~ci :Ciiei.ri-a;
::.~ñ~ie:. 1f ~~: F'4:.ii:e~: ¡;'Jrr~~i~r shaU P:\)üi?:!~' g.:ve ie ~=ióeT ail ~;::i::"~ r,r ?BÌó ;"iel':!r..im~ ~ii:t

r~~\Åi"Bi n-:l:lce5. l: B:imVo1e:" =,:..::ir~ a!i:" f~m: c~ ::'.:ooì.L""ai"J'::: :cv~:i:.ger n:::H :"i.h~..l(ist r~tútci :i)' L~;idc:,

for ~"TI2ge tCi~ 0: ò~~:.:ioL ~f; th:: ?roperi:y. ~CL pen:y s:~ji i-;r-!.u-j~ â S'"~ic2:"ti :-:io:-tÇg: c.li.~'..l':;: :ind
s:ii:.;; 7l2...~ Len¡;i~ e: r:-io~ge: ::iá!O! as l!r. D~rt.iot'¿~J h::ss: ?zye::..

1;, :he r:"ii'em\ ~.~ iOSs.. 3o-::c\ver S:1ai: gr,'; prom?: nc:.~c~ 10 the ŠtboLtiartce ~:-:ier =:'7tCÏ L:õi.,d~ Lenóz:

ma~' oake pr:lof 0; j:$ ~f!lel\ ':liade proO?:J:, ~' So¡:-::vi.er. Unies: L:nd:;r and ~~~'vi'~ othe:-"":~c :~~~
ir: ..\';-:ting. fin:: i~:.i:-a:Jce proceeds., ~"beuier Dr no: Lh: :inóerly~:lg irS'..liwic:e'Ji~ re:aui~è b~' L~d::r. shall
:ie 2?~~ieo jC ;esic,:-acio';"; 0;- Te-:2ir ~.f ::ie F:-O?e.i::\.; jf Ú'Je ~i01"2tiorJ ~: repeir ¡~ e:.onoI:"ticLi.Hy f::=..i::ibic ~ld

~nóe.":' ~ ~=ö.!:-:iY i~ not jes.~e:n::d. D~:J~ ~;izh -e:pë.ir a7'iCi r:;Siû;:;':..iO~ ~ric~ L::.nci~ ~;-¡,t.H h~\Jc L.it: :-:ght 1::

h:id s:.ic:.¡ i;;S'J.:'Zi,,)t~ ?iD:.e-e;z :2":tiJ ~~:ì:i:r :I~ I".a~ a"'1 Op?~!"'~r¿i: lti :r:sl:,ec: ::UC=-I ?:'"'O;t::r1Y 10 e~c::.rr: ~hc
'~,,;k bas :.e:z co:rip;e.ieci l.C. :..e:-:óef 5 sar~rft,c.:ior.i. ;;:-O\'Ícied :..hai such lnS?::cüorl sh.::;¡ :ie ~Jd:.r..:;ker.

?::ic:?'.1y. !....::::"J:i::: os:. åis;t:i~-s~ ?ro-~~ 'tCli :.~e i~~ and :"er.i.on!~:ir: :n :i r.ingi: ?a~"17rOi¡i or ir. r: sc:"Íe~
D; ?7ûglesi p~ym::::s ~ the .v,:o;k :s .::om?;~'tei U:,;j~~ u: z.g:ree:::ie:.:i is maòe :r: '~":'":;i:"";g 0:" .A.~p:)w:i¡!: L::\~
re.~'d:es it:Le:esi 10 be ?Ë.id ::':ì S'..1CO insi!fA.:'1Ce ?roceeåS! :-er,ó~: s~ft.Ii n:"~ ':i: re~;,.:.!:-eó iC. poy S~rin~;::::," r:;1Y

::'";!~-est or earrnn.g.~ Ci. s';Jch prot.eeds., Fe----5 -¡OJ p~bUc :;Qj~~:ers. or cii:¡cr :~.irt ~~r:.le$.. ~::.;n~: ~y
BCr;Tot'~';r shaH n:it be r..(~¡d :;):..i of Lie iiti":Dë.;i~ pro::e.e--Js ~ná ~.haH be the scle obH~:~~n cr ßor;,~\vcr. lf
t.r:e :esi~7"E.Ü:i':": =.:- :~?a~i' is. :-Jo.: ::c:.rl:';':'1i:~.H~ fe¡;si:-,!! !:i L.e:-IÓ,=-t s. se::si:;' u.'!\:.:j~ r,.~ ìe~..:"~:d.. ::-¡~ lii.t:¡,:;æ-.:::.:

;-:-:.::::~6.!: E:.'1~J. ~l~ a;orh~:: :: :_~e S"~-::.s s:;.::.;;.:-e-t :;:':1 :2~!~ S~='.i..-:'y ::-:s:..""'Ur~ien:. .V:i~'_"ie: ~':' :"¡(.: ~h:::"" ,;,,:.i~ ....:'¡~:;

~~t ~.~:: :t,¡ f ;;'l'~;;" ':

'" \).J/ ''''~v:, "~,.,,~fi ..~._,..,"'.
/' ,.~ He.:, ','t' ,.~,. ~'l'::;v

:i::i:i:l'.2::: 5 .t
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~~ CT~. :J a:iy: ?Sid u. S~~V.)~. 5ucli ~~~~ proce:eoós. shcl: be a:;:.i?li,¿ ir. j"i! ornea' ?rt'\.ióe~ r.;); Ír:

S~"Ì.Orl ¡.

if ?rj!T"'\1.~ ah;.:söæ.i De ?rote-:Y. ~ercier 02Y fije.~ !J~vuaie wó se:~"H: an; tr\~l!::it:: l!'sil.'1lnce

cl.t!=. a!J~ r:.~ ma¡~. 1: ~~;rou~ :oes !l;:)'¡ ~~:'t:; \i-~L"'in. ;0 Ó!!:ps te. !: noti~ ti0Ú: L::rr:i:::r ¡l'm: :...~~
¡~.irz.."l~ cæ.:-:ie: 1u:s oñ=::o t:' senje ~ ::iaiiT~ ::~ ~:n:er ~¡¡y negoriai--: anó s~rtie tlit ::¡£i¡r~. Tnt ;.~~:i¡!;:

~':Joo ~'H~ ~¡li:i \l'z¡er. lht: rt-Jti.::~ i:.: pve.:~ in e::ner :"iie:n:. ~;- :: L~óe: &:;~:.üre: :.:.,,:: ?ro;:ter:'~ ~r¡Ó~:-

S::cuor: ~ :l:" om=:~is:.: So~v...e; here1:y css:~~ lC ~:~=- ::(¡ B:);7'o....J~f! ~gr:~ \.::. an~' ~~.r:aÏlCC
?n=~s I!'i a.::i e;moi..!Ti.; nti: ;.t ~;~::Ó :.he !..:,ounU ~?3~Ci -..:.:i~ the "";Oif OJ ~""1i; s.e::u.~t~ in..~:-:J;'7I~~. :-i..tt

:-~:: !J~' :u:he! 0: !;)~""':':)'\V=:r' s :iÉn:5 ~:it.bf:." 1Ì:l.a!. me ri,e-"i 1;. iU~: :em!!: C:7 un~-:~ prt::rr::'-l..'7:S ~;d ~~.
~ri'C\o.'er:~ u::óer 1ll ir..ii-...4-ø.:r::e ?::'¡~l~)e5 C.Lt""e..~:1¡ Ú"if ~:"C.pe:i'Y.. ~~-:2r ~ S~:'!"i ::¡rlU E::"~ a?FhCE:~j,:: iO :..l-¡;
::::ve:'!:ge of i::.~ .Fnï?~:. ~~"e.r ::nay as: the :r-..~!J:""!r'~ t~J~.j:. eithe: 10 :-e~ai: 'Jj iS~Crrt !h~ Proper:: ~I:

ic pB:' UiJD:m!.:: i.L:.pø.Jt 1OÒe: !he '-.lt:.it Qr lÌl~ S~-:,:;l l:iSl.n.c1"Ie;ll. ~~:i.e'i.her 0;- n~: totten due...

t.. Occn.p:ancJl. ~'er shall o:oc:upy; :siabjSÌ'... ai...ó '~e ~e Prop~~:.l a.c. s.:J~\...i=-1 ~ p;:~ci?=:!
ieSló~~ce 'Ji~uün 5(; dEYs afte:" ;.i~e ::;.:~.ni':i!'; c: i.bi5 E.=c.:.,r~' ~l'..sÎot--i:"'!)ez.: a."'iÓ sh::.l) c~:;~l::ue iC rocupy L~r;

Property!! Borro..;.iet s ?t~'"Jci?cj res~d=n:e for a~ leas: O':.e. )rC'D~ afier :::,.,e ~le of o:;;:;~~=:'i ur:le:"".S ~lde;
ou:Jer..l'Íse s=.s iii Vi'!iriti&= \lr~hic;~ co~eili s!iW not b: ;zi.r-....æsth"'l:1bly ',:¡:oilhhejt.: .j¡ ~i!esS e.\te;n~L:iilng

=~ste.n:=s e.-i: 1$1 \\'!'. \~ en beyond 3o~-wet s contrC!
;. Presen'flIÍlE.on.. Jl.b.mrenuc:e uti ?rorectti1I¡ 51 toe r,-"per11': lns:¡w=ctw.iis. Bom::,w~r sh2li not

ò~scroy. czm¡:ge or i.."13pai: 6e Pwpe:i::: ::.lk.\l' ilie ?rû~'"i:)" iC d~le:1C7'äl~ ~r :Oir~7if¡ \.4-asl~ Oi. L~C

~~rr:\ v..::-ieth:::r: n:i¡ ~:.lrrv'\iiter is ~;ci.io.g iii me n.iJ~""IY. ;o:TC..~Ie: s'ni:l; :T".cina~ni Lii:: Pro?:'ir:' t::
:i¡-l...i.e::'" \~ ;i;:vert ä.i;..,e Pro~r:y fnr:i de\z:i;a~n.g pr :ic.~g i:: ....ii\i~ ci~.1e (c. us :~:'i~ij~n. L:nj::ss ~~ :~
ri~ec."'Z!Une:d Pi.1iS'i2!!: ~ Se::ùoc 5 mm rei;iË or ~iù:'a'OO: ;~ no; e=onorr~iciJ !:.. f~:.!e 3~::;:S\1't:.' sh.a~;
p:ol.L!?1.!Y repair :he ?ro~' if Õ!!:iaged l:' !vc;ic fort.i=- óeìe.tio!õtior. Dr '~~g:~. !~ i~:;u;""an;::c 0:
zonó::n:iatl~t; p~~ ai-: ;:.~d b t:O:1!'l::ctiO!: -w..;¡!, da'-~e ie. ~r L~ w.\:rng C!. ~ ?;n?~-¡:i: ;':i:"i':!u..:~
sn~ :ie ~""p~riS"::,.je for repaq or :-=sio;;ng L.""Je ho~~o-uI)' if Lenåa:r I"~ rejeasec ::iro~ee.:if fOi Su.::.ri
:=r:i.:?OS~. Lende; :nay"dis~~--se pm~ fo-~ ~ :-~':1 ~~ ~Si.O:!i:i.O¡. it; t s:rrg:ìe y2y:n~m v; !.:-; a s=n~ ~:

?:':.'p$$ ?ly::i:rt;$ ~ ::J~ "~'oii: is :::l':i:l'pje~ ;f m:: in..~lt.t:mt::t 0':' =:on:j!:ri~ru:.t..ior¡ p:o=:is ar-:- no; ~~::ii:;i::n:
1~: :-e?aii O~ :esLO~ U'r~ ?::O?f=:'1~' ~ 3::i~ is no: r~ií~vet! :~: 3æ7'~\4'e:'" ~ :'b~ig;¡ii.JÇ1il fbr Lri:: :::;rn;:úe'"..~orö ::tr

$U~. ;e.;::ie:ir tir rf:S"i.:i~tior.:.. . i ,
L~n:ie; 0: ¡~ ag:.:'1.'¡ :nay ~ ~...sonabj~ ~nwies ':!?:m ~C Ir..spe:tior.:: ~: ~~e f:r.i.tI:.:-:y. F;i hr~;

n:as~~Iìaoi: ::al!S!:.. Le:id~ !'n2y in..t;tiec¡ :!Jf L.'1¡~io~ 0f tb~ i.:7~:=i:'t'''e:-:'1e::it5 0:'; th~ F7,);lCt:y. ~e:'id~ ~1ri!¡ ç'il=

Sj;¡'\~':r nö,ic~ !; ~")e- :T::ie :..f 0: ?:-ior iC .s:.ich ë.r"l i.,)ieriO;- ir..spc::H.).:m sp!::~~"':.:iE su:r. reu.sonrabic ~~~
8. B-orrower's Loail AP?i¡catí~ri.. Borrower s=.ai: be :r; óebl, ,:, ;i..l.-¡7~ iht '-::~, !\?;:i¡';c;:'.io~:

::J:O:-.essi Bo~""er or an",' ~o::: or eii:ii..'ie£ a:ti:¡~ 3; 0e :i:~ü~r~ c.j 9oi'rowe: or \ii1tl~ B~m::y.l=:.r" t
Í=iCv."keci.ge 0: CO~c;.=ìi gE\:e ~ieri£!.!ty ;::1set r.rJisjet:-:i~~ 0:' lliacC:UJ"'aie u:f:'nT~: lot: O~ $taLe::izm..t. 1.:1 Lerid;

(or faii::ó to ?:"C\"¡ci: ~riÓe: ~'~!h :T~l~c,j info:7iia:ic::-.) ir¡ cor:.i'1e:tior. Vi~iU': the L.o:in ..t~itDt~r-:R!
~~!'en1E..uO!"'..s Lricluóe., :,u~!..:""'e n~i iii':.'liie:d iC. ~~s.ta¡ior'.s ::on::e.¡"nk.g B..oo;:;'-'",'c:r s oc:.u:;i2n:y of ¡.he
?rop~~ S,l. 3io:To\Ale;' s ?iincipzJ :--sid~,ce

9. ProlëctiC:!J of LeP6e:r's interes! in ih" ?T"'"per:y i::r;ó Rigilts l'noe.r 'll:.., S,r:c!l;ity 1J\ï=lrt:rne.-,l. :r

((i 3:;:ro.~)e: fails ic ~-rOt!tl Ul: CD\~~na;i:.; and ag::-e=n~:i:s c.o:iiziiied ~ !.ii.is S~.c¡¡.;::' iI'_t;t;"l.lrriei1!. r~':i 1Iie:-e
is !i 1egal p:"DCeeding i;,a¡ rr:iigb-: sigr-J5cai::Jy E.:Thc.i Len~i ~ i~~e.;-t:S1. in the r-ro¡ie-.y ¡;,n6ioí rig:h~t, Ul\clt:'

¡r:.i= S.~Curiï~t lns::1.L:-:1e:1: ~::.l:;"; ?.:. ~ prCl::eeding i::; ~s:-~;J~tC~. ~!':)~aie.. fOT c:orióS"~~ic::1 .j; fttñe:iiurc. f~r
e:'i.f,:.~rr.!en¡ of a ~ieri '",,":iic:-¡ ::-..ay au.ai~ ;;n=,rity over 1.:iis SeCu.iÍ.iY In.C'....i-~!ï~~T O~ i.::: ~;fo~ !~v.'5 C';
reg--.i¡atio~.:.S~. Ji r~) BorrCo"~rer hu ::ltz-sò¡:'n:.è the ?:-~?e;n, Ùier; i...~df:r :~y ÒO ~id p:;y fDr v.'n-ai:vcr :.~

r~o¡¡ahle 01 approp:iEJe lC ;;rC1ieci Le:-iòer' s jn~e;-e.~ iii ::'ie P:-O?::i1;' 8:Jd rights u:ider ¡,ii.:; Sccunlyi . I ri' '.1 ..' -. - ,. j,' .,:S'~~e~ inc iJu~n~ pro~::ur~g. a.:")~ 0: 21-.ssessing :.ie va:~e Q1 "tLJ~ rrc:,?!:1)/; :;in.:! secun7'ig ::.0' ¡OJ i~p3Inn£
~; ;;;npe.."':". Le.:-i::;er So a::;D',:i£ ,:a.'1 :!ic:uce. b;11 :...~ r::,¡ a;i';:¡:c te:: (~.i p~Y'~;-rg ~~:l. sJ;r~ 5~::tt:~1 t). ~ l~~;

..,..':¿:::~j :::~S ?:1c::i!:,: :;'er tt.:.: S~:.lr!:~ ;ns;..-..1~ent; .~t- a?;iea:ü.~g iz. :.::.r..; ~,: .:=:: ~::~.~~g i~S~:1=ÒI~;

~ -;0..::: (Li(i!;e
~!:;.';

'rill~ lo:i::~;:'-'6:Y.

/' ; fG:r:. :.r.r; 'itt"; fj~:' ~..t-~:

/'

yirJ...2.:..;:;
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allO.lTif'\'E' ft::=s iC P:?¡O~: Its oie~5~ l!. ~~ r70:ei'tv a:.ì~. 0:" ~£h¡æ \l;'"l:=:: U;;.l;. SeC"I.i...'t-, lr.s~-urneri~ jn:;"I:.iciirrE
::s Se:;;.i.~C :i:isiti¿r. :ii ~ ti~t::, ~e:::ili!.:.k..' S~r,;.r:¡; Î;i:; ?7"ri~ mChiåA~: p¡;: :. ri:i, ¡im:iec iD.

~ierm2 ùe"Pn¡"Je:;.. i~ !nBJ~ ~.,.....i.~ ~~¡anE!~ ì;:i-..s. !"e:)ia;~ or ,-:iti.: ~ ò.xln :;zit! wmdc~is.. dï:4=-n '~-at=-

~~ ~~~~;~~~';f:,~:;;~:;~~ë ~;::~~.;~~~:;a;:l~~i;~D;~::~~;. ~~~~e;;:;:~c \~~~
:.mier hr.:. ~,. 'J" ::i~b~ti:m ...~ .~ l'C.. ;" 15 ¡;;~¿ 'Zla: ~Óc:' ;;,::-.r; r::: i.i..:i::ii;. fu. ~,c.¡ :¡¡,;:ing. a:;y :-~ ¡4'¡
az:.ì~m a:.:.t.~~ .;.!......òe:- tcis 'Se::~~r: ~

.~.::;;:.. ii:n:ool:i-:s ::u..ò'",,-.se¡; D': :..~~ :':;12!' ':iã :;'e::::,¡or: ~ s~: be~o::,)c: a;:l:ìi:i,.nc.; &.:~, ~¡ 3-:r.-:-:"'c:'
~..:r~ "='~. :.!.ll S~un:~ lw::.-:.:m::m. r~e a,"'!l;);,¡:¡-:s sht:: ~ i.;.eres: ~: 6e !'¡~¡e :me rro;:-. !he :\~;~ :.r
iSbU:""S::tn:.!li ariè Si~: ~t ?a:,:i~J~: ~i:.: s'..t~ In.i:-..-eS'.... ...;l~~ i:!:)¡j~ :::'i:,". i..::.r,de=- ~:. S-:l:7CW:7 :-':::p.)es;.~:-:g

?£)m::¡L
~: ::,..j,: ;ec:.:~.' jr:s\,rZr::ni :5 ~: f i~i:;.ent);a.. :':l-!:,,~'\li.=: ~ ~::r;h .",,~i::-, ~: i..rs:: p;:-::.....:..s¡ons r:." J:'ie

iees~. ¡f Eb::-owe:;- ~::q.ii.-::s fee :Í!.ic lC the 'P:-o:ier¡y. ¡he .:e"....~~~O¡::: z:.C: tië ~ nue s.~!l"~o: i.i~-gt o.:.nl';$.'
L.eni:.er :agrees \: irr: :rie:g::.: :: '~i.-::ti.r~

~i:.~~ ¡'~':~~.7 &~;;:::~~: ;;:~ ~~;.~;~~~~;;~;~~~;,~:t':;:~~::~f \~.a;~;';:1~'t~:~:
:.ii~ !~6o,-.gi:ge !ii:',,"~"\ee ?o\'~!e :-e~ui.-::c_b~' ...:r,oe; .::er:;;e;s ~ ~t E...;ji~ie ¡i?:T, \.~:f ::ic~"ga£c ;:-,~..ire: ::-.:i:
'C're".no..ishf PlO''lo.eo. $"'.J:C!' 1I\S"'~'"\Ce ar~~ ~:.:rc'~ ~"'i1.ti reC!'UJrec ic tr".a~e seo::..-ate:',. :1:siOl.'licO :;rl"7:lei-its

'i::'Wai"è :he' ?remiU!!'.5 rti:" "~O:1g:age 1=~:.r..:ice. 3:i'-¡;:""'eT shri1l ;:¡¡¡y i.'ie ii;~:,¡u.;'..! ~i.rir~ to' ~D\::lÍI

ccve.rage SiÌ:$"'~~~:: equivL1::-~ L~ :.h~ h~or;.gagt ìr.s:i.~n:;e ?;ev~:;u.s~y irs eITe:;:t, til ~ c.:isi SUb~.:L~:l~ily
e=lu'.vaieri¡ ic, ¡he ::~! LO 3:i:-:"t"",:::i 0: t,: ¡.r,~:'.g".:s-e bsu.-an::e ¡:i;-:--"ipié:' ir, tñe::i. :r:;;;;. an aher'Cr.ic
:n~n.¡¡::ge ~r$'..i:":i s;i::~le: ~.: L~de:. i~ S"~~n~ly ~i1.l:\.a.!~~~ h~~r':.gri.ge lns-.i.'"ã1I:c ccve~g: l~ no;

~\."2:Üc;j~ ~:r.J':!~)::r shæ..U co:m:i'ù: ti:: ;2Y i;' :...erider t:ie &,:7;.:i:m¡ ':..r ~~ ~~l:\' öes~!7".s;i p:::~'m:ms i.~i
.¥o~~ Clue v.'Il::~, t..~ bsurz.:.-ice ::'.ve..-age =z.~ t:. b:- ::i e:=re:t.. Le.."'\:ie: uril: a;:cep:.. lS~ and rc~'n i.=-csc
':e\'ID:enl! 2.S t- !Sor!-re:funci.Ecì: k:ss res=.i.v~ j!; ú:r~ of ~~OT'f~i!e lr:s~r;i;î~ S~:m;~ :--:s:.i...,,~ s.:~!. b~
ri;r~~:=-..!~H'iabie. n~~'"'I"~ths~L.'ÍiIi£ :b.~ fa.:~ 1ts~ ~~ L~&~ ~ ':.I1u...~iiei-\: ?Z.:'v 6 f~rL ~£l¿ t..ei\Ó~ ~"Utn rit'~ ~~
:~:¡¡;i:i::.: .~ ?~; B::im:w!ll' aziy im~-s¡ .:i~ t:a-'"!ii.¡i£$ cr, suet io£~ ~..;r..;e. '...end~ :an 1\:. iCJz.g:::r re::p,:i~ ,;¡;:¡.

res~'e :;i="li!:ietL:5 1~ hJJo:~e iiS.L;:.tpt ~:Ve::"~5!:: ri~ :h~ !!nOun: êl.j.ó fc;j d"Je ':Jerl:J: ~")ai L::n=i:r t:::i:.:t~::"i

~¡"("'1.:i=:¿ ';" ar. ;n:;;¡,-e~ ieiecieè b" l..~ ~,' :ie--..........e£ i¡;o¡..::iiib'ie. i¡ ~Ì)i!i.in~ il:.,: Lenci~ -e:¡-..i:i;;

Seos.-a',ci' ;es:irr.r.tf:c ;;Z'':!l''.,IiS ¡;"'v.;¡:;-j L'l!. :i.-::rr-,i:L"1"S f.:ir J'.'¡O:1.-:a!!e i;'l$l.i.:~ 1: Len:ie:- :-eo:.i.i~ )Ji::ir:i!:le:
:.nš''..ll''öi :i.": ¡:';' t ~ ,-~'ioiÍ '-.' """"i""''' ;:;i" ; ~"~. ":i.; 30.."7'Ç........ ::..;, ~ii::_" I'. =i.\'. ~....ari:'i~h '¡Di:'.":. ¡ :..~ ~..."'" ... -.... "" ..... .._I... ~ . _.~_ Q.. _ : ":...._.. .¡':~ \0: ".~ ..I. . . . ¡.. i;.~ ~_..=I.;.1.......
;:;£ymenl£ ~:;~iiru !:"1f p::i'!il...:ns ¡.:;- !\4or..gs: ~=:"'~uraDce, .DJ~vo'::i ~~¡~ ?~~. ;.ri~ tJic:nn.L"n: :~l~ i~
:lle.iil2.Íf. )\4o.:--ig2ge j¡:SUiø...-SC-: i~ effec~ 0; \~. prt\\'Îóe e. Llor:...i~f;.lnàahle fOSS :"e!=rve.~ uri:.i! ~~tÔ~í:
r-=::iui,~::m br Mo:i:gZ!.gf ,:lS'i.!..;mce :nes it. a:;::or6¡;:i.::~ '''',¡i.l: a;::. -,;¡":"Ïneri ~m:::nl :::¡.....e:::" :;.::;-:-::i'...=r ariè

~encie; ?:,C'\'i~ã for suer: let::14-¡2:;:)=-"!: or u.ilul :.e:rii.-.atiot. -:.s :-ea:.iir~ Co:: .!~?ptici:ú~ :...-.:\:1.. .~.Jc)i.hiH& :r, ~t.1S
Se;.tiQi:i '. (i ,:;ffec$ Sol":'t\\it':,r. s ~ií.g5t-:-ir. \t. ?E~: ini'Cii~~ ai i.h~ i1ile ?:t'\ió~ i~J the :ro.i.:n:..

l.Ii~:"1gage b::s;.ri:nce :-e:.mtr..i.-ses L=id.e7 ~.Oj ~y e:i,ny !b3.'. ;:i:.ir:.:i:::=ses :"~ !~fOL::: fo,: ceru:.rn ~o:.sCf rt

rr':.EV rn~ :f :,.~:rCoViIe; d,.::t:s ~:': r~"" !...Wi;. :....:;EZf ~ æ.er~i ~~::o)l'e! Ü riot a :;D.it\i LO ~:c J~C:~£~1!e:¡:¡¡;~-.i:ICf.. . . - . . - -
..h~o:~gag~ ir.~i.1rerE e\"c.h.l2.i~ !.h:ir iore) risk an aD su6 ir-.sæ-~tC~ in ;.:;~e f:Oir, ~in'ie iC. ~::ne. and Ii~Y

e:lier ::ri1.::. a£r~er:'tS .v.~th o:':,ej ;:;a.-jes t..'Ui snE7e .;,r moåir\' !Île~:'" risk.. :ir F_cr:ice !Os.,e.~, Tb~: .i!!~i:.ri;E

art em !.e~ wid lNnc::lÍOi$ :h=¡ ~ sa:.:sfac.¡':;¡-" ,0 ;:"ie lrtv;,¡¡¡ii::e bs:ire: a.'ld ,be oüie: .,;¡r.v (or ;r.:;ie., t;.. - ."' .. ... -. ' ~....,..
~~~:K~~~ ~~~:;=~~~~~.&~:~~;u~::aj~~j~~~~~~ ~~~::¡~:~;n:::~~~~~~~~r.~:;':'~~~~
JilS~l¡11m:;: me!tlJurris~. - - - " - -
;L,y ,;j~~'~~~::: ~~'~~~~a~~~~~~~~~:~ t.~~~~~~;/:~~,~';(~~~~~~~~\;i~~:;~/~~~~~~U~~~;:
-jenve :iO:::¡'. :.v! n:.;g.r,'¡ be Ci:z.,""&CLe.r~ as,: " pc:~on '~7 Bw.~c:'~'e: s pE:yme;,~ ::): !\'son.g!:.gc :ns:,¡~I~~ :';"':
~c.n~,ge for f,¡".ar',,~.. ¡:,:" üi:~¡:)'Ír~g L-.e t::i:,:-~.l':ge i~~~et s risk. ..j~ :ed~cbg ;;)sses. !í s:id". ag~ce:õ'i:"'~
'DT':--"":~es ~ìa\ an 57tiu~n.-= c.: L.eri-:Je: w:e~ !. s.--i=irc cf Lt'l~ ~,"..l.""er: ~Ì\ i~ e:i.:.:.h:i..'\2C Fa;' 'I ~:i~-e -:: i..n:
premiu!'!',s paid 10 U'~ ins~-er. l.i''1e ar.-a,gei':"ient is ¡¡fie¡¡ ietmeci .~~,;v: ;e¡riS':.ir,,¡~cc." Fun;;;:,:

(2) Ar.:' ,l1ch :igi-eeiii!?;¡¡~ ',\111 mil 3fiee¡ ¡he amc:uots ¡hai B-¡¡rrCiwc:r ha~ Ðgrecd !v pay fur
!'i~O:1.~&ge ircS:lli2:nL~ c.r r.c:9 o-r:--laf" te~s or rhe L!\2n. Sac:i¡ ::tgr£.!e;'H:~¡S. ~.vi~l TiC! inc;-t.~s.i:. rhe- r~!:'lit:C~1
5-r1;""í:::\J.1;;- \".U1 owe ir"ï J..!i;.:ig::g-t lr:s~r::'t¡c.~., ~n¿ ÜH::y..vB: no.i ~E!r:::f E:~;-r~i~'er Hi ac~ rcf;.¡:~.

~tt..'~
---/V-/.._~

¿,II; / Fp~rn :,tiC':

¿/'.

Mc..õê..i;-...:::=y:c::.-:cû: ::. ~ ~

~':':"Z:"'~~l'~It .
",J:-" ri\'o ;¡t,~
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(O.i .~. mcii tgre::me;iLS "..ill n¡:., ¡¡!tee! tl,~ rights B.¡)i'T'Owe;- lillS . if ~I1J . "''IíO !"fSi.":Ct Hi rbe
,i,lic.l"tf"¿g¡: LnsuniIlc; ¡roder the iì~rnaf''''''e.... ?:-G¡ec¡:¡vri ,...Ci il 1 m o:r ~~. (.rher ~"'. Tne;;!: ;1~!m
i:nii~ ID¡:¡næ: me n~iH ttl reeei.-e ::er....i;i~ ¡ii¡;cli:.-i:uref., f(. reqiies:¡ 1l!&à C'bt:i:j¡i ::an~It;,!iurl of 1 he
Morrgt:gi: lllS!!nHlti, re. hi.'" rri~ .i.r~O~l!:gf litnu"a:,~ rermRI2.~~ l!.l!t!'m&ri::::!:n~'. ItDß':;r If receb'c: ~
;efunó !rr !.f!Y h\o~0"2=t:. lttsUn.De: pr!;mil1;r~.s ~ai '\:t'ei~ l:Ðef,7;JeC &~ !:,~ t:mf; ::f su::.t ~De!..'Tè!::tt!wÐ tJ.~

t e:-mti:.l1. :iic.oF..
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~~~~ndir..g :'".e.i~ 'M'Q:ds ~: 'iJL?rcis ~i ~"1~ lerrj¡:i:i~ ge:rti~ ~:... y.'~:-ès ::. l..-it S¡n.~..!.1X srú:.!; m~:. S;'lC
l:."'S:;;!'..io.: ~;~ t,"r;.!,7"':,:. a.:."\~ ,;c::: .,'e~' ~"lti i:=. fu; 'wj;-: '::ã2;'1 g.:\'~= s~:ü: ci$c:e:jo:~ ..;..r¡Ú'i:;~: r..n:.' ::;.:.~:.~a.i:!;-. ~c.t:æ.ke EJ'ly actjv~ .

I 1. Bo:Tt'~f s CciP~'. '3-jrrc\,,'e7 ~~ii :i; g:ve~ one c:i?y of !:t~~ Noie ariè 07 ~ Se\:l..:ri~ !rt..~h-il:ir:-:.1L
: s.. T;2.JlSrer o-f rtkt: ?r-&rrerty !:.T ~ E.;r,sfi-::ls 1 L ~ttel~ in ~crro'wei. .t.s: ~!'ec i!. \.:.1i~. Se;ti:):'". i ~,

,r::"ni-:.~i. ir. \.0: ?ro~~.,.r rn~s aD\' ~e£'!.i c:- ',::I)eficia: jn',.ezsi l.r; !.b:: ?rODeit.... ÌncI:Jci.inE.. bui nLi~ :;mtle(:

'''' òos~ ~e;-!ef.ci!,l ~rit~;.;; ..-~-re:~~. ir, e ';i:i:;ó fo~ ::i~èi, :;.:;ir;¡¡a::; :o~ ó=ci.,' :n.~::J.knen~ sales :oni;ël~; c,r
f¡SC;Ct~' ~meru.. Lhe inie:n cf v..h5ch !of. the c;-~¡;fe: c.~ :iüe b\' 3o:70w~ ai ~ fi.J":..Jr: nate 1(, :, r;u:cr~:r.

l f aii or s:I!':' '?&.Ti eif u",e ?rooe!1\' or Ei.!r.... lii~S¡ iri :he ?ro!:':~rrv is sCri¿ or U1l--:.sf~c íor if RrJõo\Ve;
:s nO' s ria.t\.!.~ j:irs();, ari:; a beriefi¿i:ü ¡;:¡Le~ :ri B-:::'!'ow!:~ is ~Jó' vr ¡r¡,.,.¡¡.f~¡'r::tf.' '.'i:''i::iulL~ndti:''.i: prbr
~'riuez: cons~l.; Ler.:b: may ~'..nre irTi.:ne.:ha:e payzrie:i'i i:-J :=:.i~: of aj,: SS...i..""!'-$ S~1li"¿ by this ;CC:i.1i"'ii~1

bT.l..."'!),e:ni... Ho.,,'e~'~i. ~!s opti!m sr_al; :"ICti .~ ~::r:is~ t-~i Le:i:ìe':" rf su:.r. o:e::cise ß ?Tohibncå b:.'
:","p.?h~i: Lsw.

if i..:¡i~e¡ ex~ tri.:'; :lpÜ:-'i_ ~eT~ siu.1: pv: B:i:7':-.we; n:l'..l~: ::: ace::.t:rnl1:C_ T:.e rio~ic:- ;;~:û
?rc\"ldf ó ~::i:i C: DO; ies, :hsr, :;,:i :i2ys :rolL 6:; ó.i!ie m~ no:):.e LS g)"e¡', ::- a;::;.~=,ce .....¡ù: Se:::IO!, ;;

'J\~t.iliJ wl..icr: ~j~\1rf= ;¡¡$~ '0:\ =1: S'"u.i'nS Se:a.tr":C ~t' t..,is S~.rit'l :n.~:;;m~r... :: 5:J::O~'~~ feiu 'Le. j:\:t\
. ::b:!õe S1Jã'.5 !";o~ to ui: ::¡:pi..::.a'¿cr¡¡ ,,7 !.Ïri! t:ieno::., ;:'~ci:=; ;:nfl';' ¡;"'OK: a;;y ~'7l:::iie." ;:i=i'll.Iee b~ Û'is

5~':-\LIty l.~=u::nieil~ '\l-:t!iolJ.! fr::''ler :i::-::i:::: or .:i::::ii..anó ~ü ~:"7"O'V.rei.
19. B-e;oC'wer', Rig-hT it itei~IUt ..ìiJ".er Accele:-i¡!i(ln. jf 3-:;~w=r 7:',:.ei.; ::emü" :::måi:ion.",

Bv:;:w~ ;hf.L ri2V~ !b~ ri.g:.~i :c. ht:,re et..j~i:~r::,er~t ~: u:ús S~~.inly lri.st:.imen: d$::~r;l!nueè æ ar:y ¡ ini:..

~J~: s~~:~::a;~~~~:~: 't.~~to~~~~~ c:. ~~;~~;' L~-:~~~ =;2.~W~r C'~.i~i~~::~; ~:f
5lJ:-r-uÐ-te; s :i~ u: ie.U~3'le.; 0: (c) :Dtr:. c,,r Eo ...ni~n~ ~!;fo.:--=i!lg. ti'"~~ 5tzU:.;.!: ;n..~:.i-l:."1)ent int$~
con:litions. ar~ ¡ha.! B:l!!,,:,'l:'e:-: (a) ?::::''S Lend::'" ;i.:l SU1'L;: '\1'hi:h~ ~eJ"i \~'oi..:."d ~ ÖU: '.!:.-,..:i~ thr~. S~;Jr¡!,~:
l;;s:.:-uoe;ii ~:it t.'ïf NtH:' as i.: oc: a:::c:"je:atiOZt had OZ=Ll:7~ (::~: =~ :in:, ó:fs.uli c.: any '~ie:- C'::\'er:;ir.~~ :;...

a~t£: l=:: ~r;yf ai: ex¡:iei:is::.s bcu=::e i:i1 eri5',j~b,g :lü; Se:;.!:"1ry jris",.r.neni. including.. bUi r,.....1\ h:ni\cc
to. r~::;:iabjf D.ü.O~'S fees.. ~i:)'j~r:-, i..~~u:.n a:~ \.aju:.:.io~ f~-S.. art::: :-;:1e:" f~e:s ~n~~--i-ed ro:- :ric
i:-~;,?:j¡;e ;;f ¡r.O¡~ti!:ig Í-=r,ti:=;: s ;¡¡ie.:-e~ì' I;¡ ,ll~ Pi:i?""...r:y ~¿ ng;htS un:i~ tÍ".:s Se:::.irïi:- ¡~tr.i::'\::m: ar.õ :d¡
iaket S"iJ:n :::..i...~:i¡j 2S Le:nå::r may ~onabl~ :-:::q-g~ \:0 as:sUi!: tha: ~nder'.: b.1.eieS"1 ir- the Pro;¡:::y w,d
riplS u:io:: ':'"1is Sec.rii;-' ins':.i..-n::i:::. £!It: 2.o;:-c.'.vf:T' ¡; o::.iigauo:: ,,:: ;:;2:. ihe f.:J!:'";; s~:u:-::c t:o:,. Ü'ii,t S::::,iri~'
lr'.st-i.i!::ie~ si'.E.Îi ::oo"inue i:r"7ria:¥~:l.. Î;-'"no;r il.i:y :eq:.i.ir- t"~¡, 30,:' _......~r ,02:', S':JCÍ':. r::r~:1!leti.::r-,; ¡;'J,n;: iu;Ci

ex?~iS~ ::": orie or w~;:e o¡ tn~ .:oi.)o~I"'l::g. Jc.~~ z.s: SCtet~:iJ ~Y i-.~:ie.:-: (i:) ::esr~; l.=.¡ !":JO'i'"le:~r oro=¡; i..CJ
ce.-..i:'l~t clieci:.. ~nai-il: c!t'""':Y,., Lie:s..:.-ct E ~heck vj .::zshje,r' E ciie~ ;trt".\tjdeè a:::; S"Jc.n c~e=:i: ì:. c!.rt\;,¡. iJ~ttr,
~~ L-s'~w:j:)'n 'i.vhose óe:pi::si~ !ire ir$'J.~ t.y ~ fe:ie:ii.~ ~genc:~; t!';Si.-'.imeru2Ery 0:" e;,th:.i: C\r :G) Eh::ironic
r:':':Jó.E 7r-::r.sfer. Li;io;: ;-e.li$:t:¡erne..-t: by S~:70\\'ez,: 1his S!:::iL-;~) i:"b~-.Jrjr::i: s..,c o~;!~:nittr..!= szcureó rJcr""...by
-aa~í ~Ji.;- ':'.ïi\" ...tr.......U\I... as: ;..... _... êt-"'......i~~t ';..':i~ .......c::i"""Nloi '-1."1\",.... .~.. t:':...Ï! ri....hl ..... -,..;:-is.~..-. l:;'~a":.ì noi::... : .....1; ~:.! :t........ :-..:...... .... .: ..1:- ::-.....-:. . . ~ .i.a .... ..I... -:;.... ,i... "..t._~ ....! = "... :....... '400;.. _:1; ; .
appi~' ~rl the case or a~~:eraiiori U4'10er ~e-::~.)o~ .~.

;to. £:i.lt or ~"Fe.: Ch:tni;:e i:f L(t~D Sen'icer: ...."üce of Grll"'iin::i:. ;i:ie N:oie or ~ P;;.;ùJ ¡n...zrc~i lri

~~~~::; ii~~e:i~ ;~;~,¡~~;s,~~c~-;~' ;~~;"T'~¡L,~~r~~~Or~~::'1 o~ :r::.:e ft~~~ ~~~t~~.~ri~~~;¡~~~~;~

?e:iod3c. Pc:"'r"'fe.:i~' ¿~e ~!ider 'C.")~ )'-:'oie ri:'"iO ::iis Securir\- !&i.~tí'~Hn~ni ri¿ :r::-fcr:t"...' cth:r n..~::~::.~c k,)!iti

se.vi:::ir,g .)bi¡¡¡ati.:i;-~ under ú,e ~';()i::. üii$ Securiiy ir,-,,~;'-riem: ¡¡nè l-.p;ili'¿bje Law. The;e EJ.!sc'- inigb¡ ~~
O:-i~ 0:" ;nore ehar:.ges of '.Ì:e Lca.ï Se:"\'icer un.""eJëii.ed let :l st:~~ ;:Ir the ~Oie. 1 f tr.cre is :; e:,.;:i;,i£: ~..~ t:,L.sc L''J~ï
Se:"'",'~~er: 3-:i!7~\:,te:-- ~';li :ie give¡: \~"nnt¡; :1~~~ :.: :J'i~ =~u:g: ..,~;:;c;; ~.\"::ì :::;;tt ~"'ie n.:li:'le ::ora:: =so:;:-:r..t :.t :..~e
nc\.\. L~ St~.:c-e:. :..~ie a.:,c.-:::".:. i.e. ~v~:i::-; ?a~~l=:~:S i;,,:c'J::. :,~ :::~.ie r..':"ii: æ,::";:. J';...,e;'r ¡~;fci-!":7'.~~)~:r ~... E.S~'..!.

~..;)I.:

~~ir
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~a¡7~ ir. c.:,l:1!J::CÓ~:: '",,"¡tci i WU:;f :t l.:~-j'=: :i: ;e~'\'i=m.É- 1; ~e ~~oie ~ soiè ario !n::r::::.?i:e; ilie ~o~l. is

~'i~ b; a :..~., S~'i~ ¡:)6~ ira.: L~:- ?u.:-c~ of ~ )~.~i.e", &,~ t:'lon¡eg~ boa: se':"",'i::i=-~ ;:,':;,l:p.:íO':'s
~ Eorro\1-i~ w."i¡i :e~ v:!t ~lt l-:iar.; Ser..-j.:::r 0'7 .~ t.ra.~¡e:TSd i-:' ~ ~.J~..,es.~~:" Loa!'; ;ervic.::.~ ~-,: ~~ n~:

ass:.i:ne~ c.y ili: .~\!O~ ?~'rd:Se:" u.tiess ~m:ruise ~~.ide:d~: :.he 1~ote ::a-~låse:-

!,';'=)l.~;'¡ S~~.\).r!:: ¡a L.~åe: :m:y !::O:!\men~: ):-!rL or :-.e jci:-;ed ici et:~. .~..1:Üc~:.i.. ~=~!:sr. ~e.: ~ithc::'" :::

i:lX'''',èua: ':J'~.P:H j: th~ :n::rr'lo~ ::" c. c~:! Ù'"a. t=is~s ir.:i..-:. ¡;i; OL.ier ?:L.-:-;'-- S :i:uor.r.5 ;:i:.i:::-~"1: 1: \l"IL~

S~~";::,"' lr:;:.ri.:men; v~ :.r~£: aUeges t.ri.a:. !fit om=: ?êi-cy :ti!s '~rea-:~e:: ~y ?ro\-is~c..:: ~í. ~: :t:".;; ÓUt;: :f~.rcè Li:

;::æsor. :.f !b.:.s Se::.r:i:,,, ::z.:sruo.v-...t:~ ~ill ;:J=h 3-:t~M-~ .~: :"'eader ~ noL:i~d :.b:: N.h::: ?:a::~' i.'~':~;'" :;:.i~r;
~1:iO: ~vez H"i cO!:l.?b£:1c: Vi,j. ~~ ~cr.zi,-ei:len:: c: ;~c:i:;)r. : 5) of such ::.1ie~~ ~r=zt:t-i C::IC t.:ñn:~-:; :.riC

~òer pe.ft\. :~c. ~ :-250iuinif p:noe r:f~ ~ie gi\i:1,i :.f su:::n rs:i:.ice ie. 'i.åKt :O~i:~\'~ u:.":.lûr, !f
...t...p;::l:i=abie L="\Ii' pro\'~òes i :.!:71t ?::ì:ici ",A'I'cicli :nu...~;. eia~ D~fo:,,:: :;eT'..airl ac\~=,r. ;'ar. '~.e ~e:-L. ~~ ~L,..~

j)~':1t:¿ u:£l: ~ Q~med t~ D~ ~~b-if fOi ~.zp~~...$ of '..r;.~ç ?ia.-agTa?b.. Th: ilO:i~ :.r :ic~l~mi~o~: :in:
~??jr7";.!n~iY ';":' e.l.:-e giver: '.!:.: S.:n7t~YiJe:- pi.t:S'.zant !.C 5.ecüor. ~ 2:'JÓ L'le riotic~ c: ¡i:Cf;:e.:t.üo:. g¡\'er; .t

'Dc::rc-we; PUrsuatl\ \.C' Se...-ù:-n I ~ ~i.; be d~....d 10 san.sf~' !hi:: ri:'uc: anó oP?orr..¡n::-y :i:. ci~f ~orr~c:~iv~

~~on p:?\"$'ior:.5 of ¡.'Ü5 S::c-Jor, 20

; 1. H.~rÕio-¡is Su.b';t2.nC:5. J..i:. useci b &.Js ~:",j~;t ~ j: ta:: "HEØ'.itio~ Su~stan~$:" a~ thc~e
S;.!~æ:'(:::es ~nnec 2S i.:X;C 0;- r-~ckri,l.Ç 5".Jbsia::i,:e~ ponu:arJ~~ or '\Îrr"S::S 0:' E-r:"\~ronmeni.:L) ~\!o' ~Õ 1.7.e

~~iCt~'Lï.i s~:)!~.a,,'1t..~s: g2S;)i:O~. k~ns~e. :it.~ :;&.:a:-r:.S:aí~ ~; i:;xi:: ?~i~urr: ?':"Oóu:.tS~ tc:):i: ?::5ti::lj~

a::'J(. her:,i~i.:i~ ,,'::~\a~H~ s::¡\-e:n:.i. mar::1!!s =z:i:airJ~ as~:teSLO~ :.....'¡ f:)rlOaldebyåe. E:lÔ ':1l:!)'::)c:.i v~ rn:;.l~ri~:

;:.:. "En',"'i.'"?r.:ne.n!.ii L..E"~~'. ~:. feti::7.l æu'S SZ'lÒ lD,:"~ :j: oe j:.!.;is:.j)L;jOi\ Vi'he~ Lri~ ~?e;¡:' i~ !:tCa"i~ Ul:t~

:"':.ia:: i:: beait.h: s;ai~t:-, :ii ~\".!.o""On:n~c.æ.i ?iOte:.tio,~ lC) rE,riviron.r=,ep.:a: Cì=a:jup' in::l~d~ 1m;' ::"~~'r'...t;~

a.:t~OI'..._ :e:n~ë.íai a;:ciO:'i 07 ~-n~"iii b=..lO!i.. i:s. :ie.f.:-.ed Ê:: =-r:\'"i:\)raienta1 Ui\l:": t!J1Ó ~i..i ~:. rE:i~,,'ironrr.Cl';ti.;

c:i;)~iÚOTt t. ~esr;.S f :~i1díti.::r. ¡ba'. CZ!; caii:--e, c:ori!ribuLe ¡C:~ :"or o!b~"$: :'-1ggzr at' Sn....tr~nr.)::rr',.tll

.~esn:.!F-.

a~~..v.'e;¡ sm.r: ¡'!'='í ::a4$e ~r p~i: tii; ?rese¡i::~, :.!s~. è.lS?osaL SiO~g~, :ir :-::!~: :;r :L-::~' ;-¡~:ilol:

3';.l~-æn:;e~ qsr thr'e~, it ~i:a.~: ~~ H:EZt:.-do~ Sä~Lan:=s.. :ira .j! I!: L!'t~ ?ro¡ie:::. :5:r:7':'0v.'er shtij !K'i Ò~i
;'1;): allo~ 2.nyone e~ I:.' -:ic~ a¡;~i;hirig 'E"ff:;:.úr:'Ë 1,,;e P!'O~y (2..; ilial ís in VlOWl1:in of any E.i~\rC-o!'t!rl~tLi

L..e~tI. (:.: y¡"hi:l. create.:: an ::.,n'vi:omne;:.itR¡ Conå.lóor;.. :;J¡ (~:; ;A'i:ii::;;'i. å.:ie LO ti.~~ ?;-=~==: ~. or :-:t~~e ~,f ~

:.-I.~-ciou= Sù~:.ÐC~ ~1e!. ~ :.ond1cö:i :.:."';:r~ a:rv:J"$e.':. :l:~~ts i.be '\"alue of lobe ?n?:rr:'. life ?~~iL"1£
l\&':- ~i1~~es shaD uO¡ 8??¡:~' iO the pres;:nce.t ~ c:- SlD:7:.È~ vii tn: ?:op~o:-ry c.: s::""iali .:¡uan~~~i:s :;.¡

Haza-:i~'~ Subsian::=s L.i'i.¡-~ a..-: g=n~raUy :-:=cogniz.eó lc be IlTJP:op;i::.ie tei no::na: ~:;id~ntit!J U;;C5 ~nc ie

m~irilec3nce pf ~1e Pro?::!:, (ine;utih~~r b:i~ 7:iOl 1!:r"05i::¿ ie.. :1!Za:"..3':lt.:S :;~~ti.'aJ-rce~ in c:;r.s:.i:ne;- p;vd:J~tf.)

~v.ier shall ?it:=u.?ti:\~ ¡í"'~ i...~ndej ,,-~rri:i.;.n noúe: c.f (1:.: any in\'estigatio7~1 Ct~b;,. dt:;r::lrJ:i.. i:i'J.'~~;i

or ",mer a~tio¡~ by any go,.ernrr¡e,n.12J OJ i%-ui~iory ~ency 0; ?:1'\"31e p:ii'iy ;ri""c.h*i¡l~ the ?ro~7'1Y a....ó :in:..

H.~:ii:S S.ul;s:.~iC: Dr E.!š'\-i:'o:'"~:)e'f'J.~ Lz",A' c: "~;:r;i=h 3o.:=-.~'e: has tiCll;á1 i:..i.~,,"¡t=agc:. (I:) any
;':;-\"~"'":lj"...:":1ej'i:Ei C~~\Ói!io~: i:"r~i:.i¿mË t'l.li :,.0... H:r:Ii.ea 10, ar:y s?iilin.~ :e:l::ng,. cii~~7t, re;e:i::; 0': 1hr::;:~ oj

rej~a..~e :..r a..~¡ H2:Za76ous. s.::ioS~j'~e. anc (c) :;.r.y c~i.:-diti~~ ::£nis~d ~~: i,b~ -;,iesen~e= c.se ,ir i:):r;..~ of ~

n~;dpus S:J.:)s:tance vt:-icÉt ci:hr~¿)' :i.rre::is l.i~t:. \~iii~ cif ü~e ?!'O?~-¡)'. If SO:'7l:'\ver j~~t. 0: is. ~t:::¡r'~c
~~. any g.:~verr~7J~nl!:'~ ~r reši.ÙaiošY a\.:ù)o~ry~ cir ê.cy ?~i:;"~ ?3':":)'! i.JUiI any rer:ic,"ri,! 0; :::.be:r r~l.l~ch:"~l~);":

of a.~y HEZë:.rdo~,;: Subsæ.nc: aEet-~.ing tt~:. P;-~pe:'l')' ~s ne=~.::sz.ry: Bo¡¡c.\.ve: ~hu~j prt::n;rüy a.ke ,~:: r.i~~s:.;-.'

:--e!:)~ial ac:ior:.5 :i~ ,x.;)rdarJc~ v..1~,) Er;\~:'"~r~-ne:ila~ LêV~l. ?'~ct.:"Ung :i~in s.íiail ::~::¡: t!ï:Y :):Hf:::;~ri 0:.

Lender :or an En',"iror:..~er;æ.j C)ea~n.ip.

~..::~!! Ita-i'
'Z

=-¡i¡$ '; '¡). .;

~ ,,~o!~,'::~.~ ,,;,XXlO!"¡:'':. of
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!~1f:;!~-U'N~:'JlJ,~ Ct~\.-:;!,-~.,t._'':"'jS.. 3:irrt'~'e: arc :"'~i~e: fu::i.b~ ~V~t""&2.n( an.d C:~ as ft:ii~Vr'£:

ll. Acceìei-ant.ll.; !tiimeä.i::.. :..eiiòer sÍil!!ti ¡tv: ~EJtice ft. s.~r-t''''''e!' ?rni.r .:; ll:::cel~õ7.'5&rl
f&rF~\1'lÐg B-orrowêr's D'ie!.C:!. úf an~ CV\'~£t'í.! c:r t"~æmr:lit !rô tk;t~ Ste:.c!.!M-lY t~l!'1lmef!t fbt!.i OO~ ~;icr
t~ a'-r..\p.!"liOOI: ~òt:r Sect\()n 1% un¡ess- A..p.pila.bjr; :...Æ'Wi prÐ"ióes t.i.tire.i-¡.'f'is(~. T"ric ftoti::e sb.::.!i ~ec:¡f.:~

':i;) !iii Geittt!t: :1:.) ti:ii: &':::iÌGf, r~uÌ7~ R C1l1"t thi: è.etuiiir:; (( II C:¡¡l~ ~~I~. thin) 30(1 d~y~ frr.ir, \t;~
è.:i.!~ rM .lKr-rt~!: t5 ;t"!$ !,C 3clrrt:y.."e::.. i)r witJcb ji.e ~er2:nLr n.11LS: trt e.c.:--eó: a,rÓ ~t.; tr.i¡ :wi.irf: l~ :U:rt:
::D; defatitI Cit! r.7 be'c.;-oe :ht èJ:Te S;te:cirlè~ ti: the i'Gtt~e =:;1": ;"'~1:Jì: :r. :!.:::::ele-~rt03 Ú'f !h~' 5.l!ir:.$ ~t:"'';!lrt.--d

t:;:i' t¡-l; Se:::iiirn' lastruJr¡~, anò ~atf o-f ¡:::,! Pr£)t)-e~'. ThE ~:':-'c.t ¡:e.ú! fcr..ber :riioriri B.c:r,0wer (¡r
.be ri:£to, -':0 rei~;mtf ii.r'L!;r "cc~er-:;titJ,r. alk(Í me :i:~!:li to i:r'lle ~ C£!'E¡1": i:~ri",¡¡ :~ ess(:!"í tnt

p,.'Ciri-ex~teø~ b! f defE.u:i C~i alr~' (it:tier &:Ier:s.f: ~f B.~r;-C'~et :i;. &C~-2MC ar.d ~~ :r Ht' :t!.:f:il1H tS
¡i"y cored Ot Cor !:oèfort: 'd;e d!.æ spe::ifieri lr, r~ bOÓC~ Les~er at i=s :ipt)()t: ¡r¡~~ n::auìre ìmmeii.::i~
p!iY'Lr!'en~ is: ~l!n tt-f ¡.l: sums s:e:iireê. b:r ~b.i5 Se:uri~. l!t~rrumel.r \1titbrl'tli fanner dcn-nlnd a~d ~tt:
ifl..'okf t.1;¡:; ¡:ooOw:; ú; s:i:Le wei H)~ cirhe:r ;-eir.eåi.e£ ?E:rmírreó b-y APp&it':ILbit: L:i\'. L¡,¡-,de: sh~:n t.f
enriòeò t!.. cCl:llecr an e:t:~enseS' t5Ct!1T'ed iF! ~urS:ü.irtg !he iem!:å.i-I.=s ?ro\.~~ci i.. this. SE-c~it'-r: :'2.
incii.rding, bift neti !¡mÏ1eå ra, re2SV!l,tl-iif. 1òtT:;;¡.rneyf' fees lOÓ C!iHS of tine e,'fGeIlCf.

If Le¡¡óer iri\'c.k:!: ;;he j)-Jwer vi s;.1e., Lender shaU gh'e wr;tti:si ¡)t,nct ¡€J Tr-i:.H:f: ç,f the
OCCWTenCf of a!i evet::¡ !Jf de~ll't!.lr ~!lid of Lender's eieeriOi:i It' ClteSE tt.!: ?io~erty 1(; be ¡;Did. Tr.i..çte::

.in,!! rel:ttrd ~ nlllicf. of Wt tf¡ i:::cli C!lt!1i~' hi -.:õ'hkb Hl~ p:m of rÌle Pro?eTn ~ I¡r,:¡¡reij ii¡¡d sb.:iJ! m:ii1

co-pies (Ii !:~~ M;tic~ £s ¡rei:cribed b~ Ap'r'¡¡Cli¡¡'~f: Í-2'" it. B.orrÐ";!i'è~ ::.ood t(i rnf: orh!:!" pe=-..or.. pi-=ribeii

b)' A:p.¡:.E,:::iizbie Li!"', ..Ii..fn,r ;:;;,,, tiOt ;eql!ir~è by .",¥priCli.b~~ Ln" tnt r.fr:r piiblii::¡¡bn iinc pfrs:tiiig (,¡

tli; nc.¡ic! Dr S'~i~ Tir!ste~ 9f.¡ritOi:i iÌeil.tl:Dê o-ti s.o=r!"tP.~'e:". shall sen the ?i('''~.:.~' UJ ::.~bi~c
i;uc:ti&!l i(; the iiègt.es: bióóer ~C'r =Ì! ll.¡ titi: rho; ll.l:id pb:i.:::i: dcsi¡:IlHf..-c IT. .iiif. t.otii::i;: ¡;f ;::i)E:.. T¡-u¡;¡ec
tnf!:i' tKistti:Il!loe ;:a~f (.r Ùit r'rOr.E:ri)' r:) ttuoñi: ar;,l)~ur,i:cmeü, ll.1 tht tim; Z!,ir p!&C!: r,i 1l.E1~' p.re"&:il!i;~~'
s:i:liiicil!!leci S:~ÌE.. Lei.iIier (.r its 6es~li:t !INl~. pori:t..l!se tile ?r()¡:,,",~' s; :lfl~' ~ì2.

T:-cst.ef ;liii:1I ~eih'er t£; -':Elf. pi:ir;:.iimier Tn:st't.-t'. E!it:e:i ::o¡,VI!';.ilig rhe Pro?trry' wi:..t.('.Ui ~'c"

c&'.er;i'ri.i CIT w:-nrrtiJ¡l;\ e;:p~s...:.d Q-í im.?n~. Tbe reci:2.l~ U! -=he Tre..qeel s á~ sh~fj ri.E ?rim.:: fact!
e~io.enet or the -cr.utri &: the ;"":.Ztemer:ii' ma:ì! rk.!:rem. Triis:¡e~ 5h~li ::?'Pt: the ti!"'oceed.s (tf tht' s:Jt Ul
t¡'hi()!lo~'iri1! (¡:-:),cr: (~', n. iJl e...t:le~es ~r rÍ'rt s:.a~, tlictlHiir.e, bu; i1Ú'! hiJi:,m:il T(;,. ,esall.lLl:ik îni,c;lcc'f
2nó &r.:O'TDi:-;',' fJis; r;) it all ~ms ~ecim,z £.~ rili:s ¡Se:::u;~ Lr,i:mimar.r; aiiici ;c) ii.ir~' e:x::f$r H' ¡ile

PC:"~ÔII (or t.ersN:f 'eg'2~. eii ti't¡¡,,:¡ i£. ii ,,¡ ';:(¡ tbt' CGtrRr:- r¡-eltSiire; Eil Lb.e: ::(-:..1 ;:' ,¡~ "'mel! ::;c ¡;iüe it'l'l:

P"tiCf.,

...'"' Reje.~e. Uf)OrJ ?2~irJ::-.ù of ar S:l-i1S secured :-y C"IU. Se':::l.1:iL''y in..~-LJ.:nt:rlL. L:::t:ìe.i sha:: :e)~~ ¡,;~iF

s.e-~.;!y 1~""tr'";.L,..;:n:.. B.:~w:;; :hti~ ?ë~' !mY ~~.;"ja:iori ::;s:~. L=ióer ~y c~-gt S~17~'tvCr g fee fo¡
:ejeasIn.g Ù'!.is ~U:jty :.:is~""Uj;~lt. b:..il :~"iÏy jf :h~ f;e ~s. paid to e ;h~è ?,-",,!)' ;0,; ~~vic;:: rcTtóerec Lind ::ie
~har¡i:".:g 0: ",,:"'e fee i~ ~.itiet i.mder t..P?li=a'~ie 1-£'\;.'.

:'. Siib-S'tin.i:!~ rni.s¡ee. Leri,:;e: ::ity. for L~' :-easor ~i ~us:.. from :ir.:"lc it: ü:rie rer::.~v:, ili..:s:t.~ s-tD

i:.??=,iû¡ i ~~~c~;- i.:i1Sle:. i.C' any T;;;si~ a??ci~ i:::r=unòer. \~:iL:'1O'ili :;on\'e~!"a.-,c: :.: ~h: ?i?~.1c:n~~: :'¡1~

~:i::::~S-:)T ::i.:5"~ ~:! S,.j~~ed lc aJi :J'J:' ":i:"t; p;,'~~e; a:;d åii:.i:s i::o:Lf~,,!e;c ;lT.Q!1 TntSle: h-:ïc:rõ a7lò :i.v
.~¡,pp:~::abh~ Law.

;$. Tfrrie 'if tS$er:ce. Ti:rie;s cl' d:ie ~sser,lce i~ ~acì: ~...ie;:~øi :,:.. ~his Secur:~:. :,.._t::~..:::.ie:;!.

~~.:!~!. it:¡;: ~t.;t";

,./.:: ,J /....

I~I~~.(Y'- ....~_. . :-OtiT'I';'I::,:':

V

:"'~c..,i:'".::-ey. to::o:i::x.1::'54

~!ri~ :"s,". :!!,~,

KONDAURlMcKinney-00108



e e

BY S:G:~r:l\l:i 3::Li2~ B:i..-:;:!~i:; a::~~. tori 2gr::es ;.c. t.i~; ~.: an' ,:.:,v~!l ~~;~ÍJed iri iZ"~lS
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1:" T\.:-¡:' D. l\ 'I J-L- (T .¡'. "D ";" 1: :;JA.-c: n TTY"£: p.
.:... J.-,(~., . _-LL.J : -' ..&. .t...;.:-DJ-...i....... l. ~~ .!..l- I\....i.l....i J-J. \..

:cmr;..\'ear Tr~\i.r:'" :!idi~:r. Rt:te: C2.?(

Tr-,!S =L):.::li.!:.:....!JS-:-.t.;S~ R.!.;,~= ~i::?:;~ ~,a:.e :h:s "'':,Ì; ;ay .:.: r'~=-~æ.=:: t ¿)C::
a~i~ IS !!'ICOipl:¡ïS1S:O i~::; and sr'\ôH ,= deemed ';0 arrl3nO ari: s~p:l,er,ert~ i"'ie tJ.0:1£i"9:. :Je-:::

07 ~i",:Sî: ~i Sec:.ir!7y Dæc (iii€: l SevL:rtf !ns.:r;.;rr-H!~nt'! c.: :ri: sari:: j:!.ie ;'IV';:- b)" ~~:
ú:io:::"Stg:rlsj ...So-ro"'.e....l.: :: S.e-;.wï: ;cïC"\ß'e"'s =.~e-:f.~.è;'Jsia!Jìs ?..a~s tv-DiS ~.;-:: "~IC.~=f. ~..'

~~! ¥~sh~: ë ~~slay ~~

C i-e:-.der'"; ~: if'if sarr-:e ~=t; E~d :.:i,:er:nç. tr:s oro~er:y de:SCfit.&è 1~: ine SSC-..ir!:,:,' !is:n.r~7Iei.í
ana j.~ca¡ $0: aî:

?a=cel lC;-D~-Q5;~K A?~~e ;.~=~~C~ '. ~~ S511;
r~?a~y Ac:;resS.j

ïHE ~C.'T':. F'RC\"iDS FOR A CHANG!: ¡Í\' 8DRROWE?'S ¡::rxa: ¡liï::?~7
RAïE TO 6.:'" ADJ\.JSi,t,.3LE :k"TERESï R.ATE.. THE "'OïE ..iiMTS ,;.¡:
A~OLJ~i 3CP.?OWER'S A'JJi.JSï.b.3LE ltiTE,iin;¡ ~.AE C,liJV C:-:At\'G-E A 7
ANY ONE TillliE A.ND TKE: Wi)l.XUii, Uhf. ~.!i.T~ 3C')RROWEK 1II.0ST ?A 'r

ADDii~Ort.~L COVENft..h1TS. ii. aj.:ii~ioii to ~t"i~. ~Ci\:e~iants and a~:'"ee:id~~:;is :o¡.a~le i~ :r!~
Se:;~:'"~r:- ::-;S'ir~:-ler':L pO':TQ.vfer 3':- Lenoe; iUit~i:;í ci:-vena:'"l~ a:"'iw 2Ig"'e: e: !:tn:r"f e,
.t... k.DJJST.A,E:L.E KAT2: t:..ND il/¡OifiHLY ~AY!lf~i CHi...i\'Ga

;:1e ~~Ò'i: =.r~,viÓes ;'ji an l;"1iUal fix9C i~lieres: ~; ~.~ ~ . O'~. ~i:. --,:-

~'lÎC(d~ ats: .pm,'Ìí)~s. fc-: is ~tLange i¡-i ~;")S !!'lr,ial f.y.:tj ;e~e ic- a" adjl..!s'U:I:'l~ i:-¡:~ies; ra~~. as l

':ilii:!i/l' $.

4. ADJUSTA3!.E INT::RESi R.t..r::AI~:i li/,OlIThLY r-AYliI,ENT Cf-'..t"WGES

(Al Chan-¡p Dat~s
7he initiai fixed ¡-,tersSi :--aie ¡ tr\'¡¡; :;af ",:ti! ~~aIlg; -,:i a¡: atijus.:able i7':1e-es: t3~e ;,n 1:---!:.

:-i:--sí dæy :.t ¥..a=cli. 20:"'2 êi"':d ¿ri; a::iJusíaol= intares~ ra;; i v\'ill pey

i:""iSY cl"iange ci tr.a: ::iSY every -:21;--: i:"':v~i:r. :¡¡e:-æi':~ T:--.E; ca.:e Oii wnic~. r:"'\.' i;¡i¡~a' fixe~
iniares¡ ra~ s c.:--.a;-iges ~c an atij~s; E:~i: i:')~;s;es: ia1 e. a..,: sa-::.h :íat = ~:¡ \Jl~hi:.;-i :ii!' aj.j'.is:a~ie
in¡er*i rS'ie OOL-iid chang;, is cansd a. "Ç.¡"'iê~ig= ~a1:.'

(8) 7h~ Incla:i:

5e-2ln:-.i~~ ~. ¡¡ n !:-~e f -st Cha-;Qf ~ai:- :¡".y a~!!..!st s;,js in1 si~s: :-a1 e v- n. :re ~aseo :-i a:,,:
,:roex-. -:-'""I! t ,riC' 9): 

i' 1E U"IS weekly ave.-ag: y!~o 0;-, Un¡Î~':: States :!'"Sas;J~:: s.e::i.:ri:ies ac!....s..;e~

i:. = Cj)¡;$~ar1 ji.a~u-ii!l ci Oïi: year. as mõo: :vënlsbi: ~Y' ~f"IS ~90e:;a; ~eÏ\i: S~ait" The rr10S!
rec~:;'i index :;gurs E\o.=~leD¡e as 0':: th6 Cõ!~ 45 ::2YS :.~f~r'~ sacri ::~::rii?e Ca:; is calie: ::-t;
II C~jIa¡;1 ;:"'iÖSX ..

:o:xit1 'l~", M.c.:ü:..:¡e'i: w'
MULTISïAïE ¡::!XE!:)it:.DJUSTABLZ ~TE R1DER . ON!:.YE..h.R T?..E.A,SURY INDEX. 5:....9i:;
!::ar¡:i!v - Fa.nn~: M sa tJnh~Ctrrr; !nitri.Jfriei'!'
:=Or'i'n "31 a ¡ ':' ti ~

a-543;:; iCiL:.S; ; f£?¿/
_ cr.. . ... ./ ¡' '44~€. ~ Oi !l inn.!s!S:,......-'7.Ai .7
".If II t= i\Í: C't . a:. = .sr,~ ... ~""~.~ -iAr.~1 !

:5~;:!:~~.2.;.7Ú':. ~.-7..'w
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r~ :n~ :-IÒe~: ~S '"'l': I07""rQS- a 
,'a¡:a:'i;., :ri: 1,,:i1: ."'i~I::J~i ~ H. ::;....,c'~s; a -;¡avi' ;"':\ì::,:. : i.Sil :5 ;)::5';-::

",:.:i~ C;C,:':'O;:;:3:11!: i:,::.ri-.ati::i",. -:'15 N:;î: Í':'bl~erw:J¡ ;;;:\,;~;: ",:-¡ic:¡; :,: :r;is '::'"l:ibe.
;.C: C.a!;;:.ii!t¡o~ ~: Cha;r;~e;s
~;::ii€ sao". C.~3:-l'2; :'5,e, tl"e "i:):e ..ioi::ie¡ vïií cai:::..i.;:,; r¡;)' 7",~'",. i,'.s:-"s: .a!:; :y a.:idiri;

T"r..:e:e õ:i:i i3~/::ccijC . ¡;,er:::er.:age poi;;¡S
3. 25~ ~,;.1 tCo ::"'1: CU;'TerI1 ;i1GS~. i:!: No1e Hoider w HI ': "19-, ~:)UilC. : h~ ~$iJ¡~

:-' ¡,i; âdò;';',or, :0 th:; "sares; '-'7eigh¡'" c.' on:; per::er.:ags pc\o: :r .:¡~t;',d; Swei;sc' ~: ,r.e
!Ïl"li:¡:. Si a¡ 9-: ir. Se-~ie-í. L.:C;; bei~w, t-,(s ro:.i;".,oeè ¡a,-'D",'",\ wW be my ;¡ew ¡:.,s:-es', rae ..;co,¡¡¡ :;.,:¡;

!";;):! C"~a.~ge Daie
7he t..J01S HolcSi 'l4m :her. Õ~lerlTiine ina atTi01Jn.; cf r~; rriO;-nhiy ~ai:nst'"11 ~hêi1 ~'~UlÓ b;

Sff'TC)er,\ tc reoal' tr,e u;,¡caic principal ihal I arr: :)(\):t::rteè ~o ow; s~ 'th: C;-o.;in¡;¡e ¡);i: ir. Loili

0:'; :r,: IJa1urity Date a; my new i'ìieresi reo; in SUDstaniiaily eqúal ~ai;:-,.;nH:. Tn: "eS';!! 0\
l:--ÚS ::sic~~et¡~fi vi-H. ::1; ¡:""ie .l~' am~..!:-:í o~ "'7":~i riio~itr:'¡). i;,ay;:ie.~t.

~D; Limits o-i"t trn.ei9S'"L ~ta Changes
i~i: ~r.:er~ ~a:-i:: : s~: ~-s.:SJi,:"ed ':~. ;oey 9": tti; firs: ChsÎgs ::)a4: Vt ii! !)~": ~e ;i¡-::a1e; ~"ia:;

;. CJ~1: ttk C't;' less ::--iar: ;" c-:.:' fli:. T;¡e:e~e;-. ~:r aj.i:..'5~~;)j~
õ;-,eres: rats ""ii; rieve'" ~: Ir,C".rsase-:: ;)~ òe~sseo ;:1: ary S¡:.;iis C~.aiig; :JEn¡; ::y :;"\:.~: ;ha',
:;1,:. ¡:ier:;;;i:;iülQ: ~Ci¡";~ 1-0" :~i= ra:e oj ir:te"as', ; '1&-\':: t.e;:; payi'i¡;; :0: '.r,e Dr:t::e:iin~ .'
:n:.:i:",,:S. t~ y interest :"3:= Vt'iJ! !"'l;Ve::, oS" Qr'S:r~9r ::--iar: 1:; . Ct:tD i)"t.

':E.i :;r~t\vs Date 01 C:\snges
hi:)' n..'",. ir,~ eres'. -.,;ë 'l1 n: :i~:;or:¡e $i¡~e::'. rve :,r ea-::r. Cr,s,rigs ~:::.l:;. i '" ili pey : r,; a¡;Oi,mi

:.' ;.-'" new .rnori¡hh' ::.svr,e-,¡ l)e:;I7"¡;)ì";:i ;::~. ir,e :i"S;r.i:i-,-,htv ¡:;zv::ie,,'1 :3,; af\=a: ,',; :;-,a:-ips
Da~;'..ií.".i¡ :ria ar.;o'~:-.: :,~¡;:,,~i ""'Cl'"'~~'~ ;;eyrr.;ir;; ::hanges aça¡¡' ,

(~ Notice of Cha.'1~es

T!"'~; hJete ~tl1:ier \fl'ili ~e;rver :ir m~j1 i:. i"l:; ¡: íl~:i~e :Jf a:-:y ~:ia:¡geE Ii 0)" i:ii:\a: ::~e:;

ii:~=::'r*i ra:~ 1ei a": ad);.!S::IDle F!\3les: rã~= a-,d of any =harrgss i, ;¡y aò.iJ5~=t'l= ¡¡Heiss: ~3:e
t.it.P"e il"l; 5f1s:ctiVë da:e :'1 Soir ::;;erige.. ¡r.s ~i::i1i:::e will iriOlL'oiõ ,hs aii,~¡J:"¡ 0' :irl' 'õ"t"nth:,
pa-ymsT,'l. any hio'"ITla',ior -e::i~irs:;j by law ,0 ~:; g¡v:i:-, i~ ~¡¡ and a!s:. ¡r-r: ",;is ar;: ".e\e~!ìoris
i1!.!iiib-aí C:1 E jjerso!"'i Vi ~~ \J\ ill answ -ar 31'y q~fi:s~.:i~r; ! :iiE) r'~=V5 rc:garó,riç ; ~J= ~C.i ic;

a ïRAJ(SFER OF THE PRO?:;RTì' Oi'. A I3ENE.=iCLt..L Ih1TEREST iN a.OR:ROW~
untH ao~oV\'~'s i~¡:tai -;b-.ed i:-'lTeiest :-ale c'-~an~es ie: an àtjusiëtiie inieres: ;"sie unoer

',~; ~9-r:iS sia;e::î ir. Seoctio. !;. si).:),'s 'Jr.!':;=; Cove:,1'l!1í ': c.: "il-.::, Seccr'õY ins: õvr:"ierl, S.....ë.í¡

r,,¡;;::; as : ollQW s:
Transh':r of ths ?-ro-psrry c-r a S~n;r.:;iail htarest in Sorrow sr. .!:... \.'se: \~ t:-.is

5s~1iori ~ 8~ 4'l;11æ:i-es: i:i the ?¡o?eny" :rieans 8îf iega! eii bere.:"iC\£' i...~eíeS: 1:" :hs
?roc.e;;)', ¡",r.;i:c:~'~ j~l îc't Iirr.ils:: ie, ,hosS oarieficiE'! ii1e~e;;,s ;r¡;ns'S:Tej j-: =

:IC1ì: ior ~&aC: c:.r:~~a:: t0~ è~. ir~stall~le;;: sales .:;.:J:'"iiracl or es:.r;iw aQ~æ~lar:t.
::-:.: rii~eni ~/ \4':--¡ìc;..-; ~s ~;".; F'SH''lS.r~ .~f ".i:i: ~~ 5::.iTov,:e¡ ai a :¡.,.:tu:s òa~e :ci s
p.rct¡aser.

If aU Of a:1r O&:i c~ tha P7(;~le~y or øny !;-:ierss~ i:i ina PrO~9~y :s sOid o!"

~l'"a'"";s:e-~g-: (:tr 3cl"';"C,,,, er :S l"'~~: E .....E:~~ ~iers~- ana - bens-ficia: i:i:e.SSl ;Î;
~::;¡C\lt' ~r is S-:'l:: -:)~ ~~a-.s~e.-"'e;:; Vt' :,1h"...n Ler.c-e. 5 ;rrie.:" 1A r:::e"'~ :.::-S!:"':. ~;\1C'S" :E"~"

r;:o:..a-e i:"'.'ï*':"ie~¡:;:~
:.::~..:i ~-.: \-. ,;,...w 0: ali ;:..;-:-¡s S.~::U;9:: ~r í i;S S~.cJt..~.~'1:4£/

!~'í,/lJf/

l/

! -;s'; l" v..~'Si¡:.

l:.ic..i.t.:..:..:iey. ....

~-E,43~ ':Cl:.:.:
~

Fag;; ¡ ..: "-.... "'f ~O-:7¡;~~2 ~;~.~
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-t'j\h' :h"e~. :""i$ ope! i:;:: s~al; :"'l~'. ~e a~.::.C!Se-: =-~ ~=:'"':~e:- I:' S:""::-. S;i::¡;:-C:5E :5 ?r:i-.1:.:. e-:
~y ..!.:..~.:'~!r:&:,ie L2~/.

If ~~lQer E~e;'c1ses ~",;1s C:i:~Cr""'. Ls:,ca- Siier 2r,t; 5Ci:-"O'yre~ :--':-:ic; ..i
a~~ete;E:':l;",- -:-l"'i; ~rAlca shat: prc.Yij£: a tJeMo~ c/ riC; less ::--ia~. ..... i:..2yS ::--:'::. :~.~ :5:;
1r.e !"totiG: is g:ver: iii act:~:óan~= w¡in Se-:tiOr. '=' \Õl'n"'il¡, Vih~c~. !:SOrre.weT :7'iJS! ~a~'

~H su:r.s ss:::.il"ec by ir:!s Sec~.Hi!y' :'":s~:-i.:i:\erit. ~1 ;c.'i:'w;; fa:!E to ~S) jl'".;s.e: SJ:;;~
D:-¡or :~ tri: ;x~ija~jjr. c~ o;rüs :ieri~:. :-.enòe: r.";2Y i~VO.:E; ar.y ~e¡:-,edl;E pSi77)iHe: :':'

~~i:s Se:;r..ir;;i :ns1r:..:mS¡-;1 w1ho=.i: ~w~riel' ....o1i.:;s or ~e:-nai'"l': 0- ;:Jro-we~
1. ,'\"~e~ ;:iiro)AlS:ï s i:iiliE.i fb~e:j ;-,:eres~ iali; cr,:i~es i~ a¡ a:j.ii.:Siab,= Jr-l;=!"eS~ :-=:s :..:~j="

i~:e iei'l"fnS sts.~eti lri S-:.cfic""! A e:lo\'e: iJnno!"!T'i Cc:verl~". ":' O! :~'S s;¿'U¡;ty i:S"..:"'~~a~~
cescribec i;-. SeC11 0:". Bi abo\': shali trla~ Csa5æ io be' in sffec: i a-io ¡ :"'!e P:-~t'¡sio~s c: U:-ii:~r¡i1
.::;'~i;ie¡¡ai:: ~ë 0\ Tn: Sec~:i\y 'ins1r..H'na~:í shalt be arriiS-iioSlo ¡c. ,"sac as ~Dllo~;s.

Tr:iilsf~; ()f ~h; ?-!'Clpert)' :J!' S 3o--..rii=:ficial im,,;es.1 jr, 5or.':l\II'Er.. .!".s .:,,-:oj :.. : :-i:s
Ss~tl:t!"': ~E. 'rnieres; in tne ~:)pe'iyl' ;"':"":æ,l"':= any is;i&: ~r :iar;ar::;;-:.¡:,,:!e-æi ¡.. :~1;
?-o;:ie:¡:~'. i~~~iJóinQ: :,.,¡¡ ¡ie: i~~'i!a~ ~o. 'i:--lvs.E ~5n~ciQ ¡;::tr.'"es.:s ~;a~::;:e-ac. i~ æ
bone; ~~::' :iæe ~~iiE:a-~ f~r oæ-=. In5~alir:¡~"',~ sa!S-S C:i:ii:-a~ ,!' es.::-o\ll' 3træ71~n:.
ir!E Irl:;:'i1 01 \A hlC=". IS :he ~~~sfe!' ::-1 1l~l; ~'Y ;:.r;::-i'yi'e~ a~ E ::.itur; C:al! i:. ...

;iur::r¡asar
Ii at :); any ~a¡¡ D"- :riæ: ?r:;,pg~y ::r ar:y j-,!E:-e::: i;--. H1e i""7"C'-psr:y 15 S:1l:: :1..

".~ar~;::9i'9: ;.:;r r ò:,riCI\l\' sO' is :",ICI1 ;. i:3:;,.iral ;lS:i&C''''; a:i: E :ie~e"r¡C'~Q.1 ¡=-i\eres". J-
P.?-:--o\A''E!'' t.5 S:i-IC. :!~ :!"a-:si3::-"'s:;.~ W¡i"ìCi¡jj ~ilÓ=~'S :.l'iÌ:'T )II :-::î:!:'"" Cj~$5l"'i:, ie")~ie~ :¡ia~'
.reqwii; ~¡:,,;~di=:.$ ;'2Y!,ilen\ ¡r: 7;..1I¡ ~L ah SJmE s9.::'Jre: t:~. : :"1'5 5s-:-~:...;i:~' i~:Sl~:Ji7ta;'"::

H....."'""". ev:;r: ¡his optiori shal: r.01 :í: :".;e:ciseo :iy L.~nj;" 1: S...i;::''' sxarcise iS :Jiohi:.i:-at

c.y ,LI~!:l~¡ca!:sJ; 1...3\1'" Lenc.er ais::, $:l21: rt~~ exe--c:se ¡ri:s ='~tl:Jrl ;:. ~~. 5~!1"C'vi'=~ ~auses

.~c' ~.s sUb71inej 'Z:. _=nci;! i:"'170r~la¡J::~r: ¡-9o'J¡rac: ,!' l_e!"I:,~ ~c ~yaL';3H: ~Î= i~.¡s:-\o:::
ir=nS~9:-æ as if :: :i:ivr j':;2í: in srs bei~ç i:'1ao; :!; ~:i: t-ansia-æ: 3'1= (t.i _an6~r
.sasoriab!!' ostêi--riiries. i'1Si ....:ir,:¡,e; s se::;.iri): will -'Oí :i= ;'Tl¡:;airec t,y ::-." ioa.
5sswmptl~r anc t~:r: 1.lte risk 0-: E bra~ of ariy ~'\'e:'":~i :;'1 ag~~;,e:-i~ j; :,is.

Sev.Jr:ry ir:str';ïtent is scc:e?îabi~ t~ .er-õder,

To iiiS a~=;eii~ pSt"i7l!i:£td by !;p~i:;a~is La\'\i, L~nc.e! ~a~ chargs ê :-aasonabis iæ
êS s coriohi~i, ~c LetlZei-ls '::C'''SS=1~ to iri9 losit assu-n:tH~:'\. Lenoer a:s.c, mæ~i reQ..i1re
i:'":p :ra.-rs~e;ee ::. si;1'1 aii êSSUr;'lt:~:'t"~ agr:2:'lSï:: that is a~===~tab-is :0 Le-,c.er ~"'it tr¡3:
oblic3:SS i:'\: i:eiisist&e :c. k$:e!:: at! :h:: Ji~m¡sas :r,:; -a:ire-Sï.e:-::& ~3òe ir: ihe l,i~:;
-n,.i-¡;- f"¡~ ~",,-,,-;t., I,.."._.,-n......;~ i::;.~.,.,..,.~''''. ...'11'1 ~,..;-.'I....U-; 'C ¡-,:: -;.,i'i'n-'''I"! ",...."'. 'h::Qi u.. "J'~ ..........~.i..i..) ...~I_. ~'.. ..,-.;,.l,;n ¡;ø;' ,:,r , i..~...R.l . .... ...., \........ :::;i::....._ _ ,...._ ¡,_
Note a:¡c tnis Sec~rt..y iris:r:J7""",gn: ~:iiSSS LS:"lòer:-elsases Soi:'wer i;",1 Wj;i¡-lQ.

lf Lerldei exe--~¡ses ! t",; O;'~lO:"", i:-. reQu;re iïi-:eti:.aie ::IE~:"-'S:"'lt fr f.J!l :",-::'ôe:- sM.ai
Ç:V5 B::rrow'er ;");)!i:;e of aCC9j~¡::iG:. T~,s ~.=,..íce sr;a!: p:"C''t'i:is s ~s~io:i ;;i r".:,: IS=S-S

~ha-: ~ Û cays f "Oil ¡ -i; oa1s 1;')6 :".:,tk:s is çIvsr, ir. aCCOiCSi1CS Y\ :; r. Sec:~:;r. -.5. 'N tt~~iri
w:'1ich ¡;:;rrcvv~; r:'"1i.:S: ;;a~( a.li sums SeclJïS:C by tiilS Securir): ;nsir-:.;:ner;i. if SD~Vi'el'

fai1s 10 pa)' thes:? SiJii.S prior 10 ~~; e.xpiration ci this pe.-¡oj, Leïider inSY irr_'oJre ar:y

="e-:-.ej~;s L)e;;:-:;i ~ gj ::y :~j5 Se-::u;-:r ; ;~S:!jUii!er:~ ~i -: rl~:J~ .:' ~,-;-.r 9i :-JC: iC9 :: ~ Ce:"""IS'1C. :'¡,
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-.: V"~",:,". r. i,J¡a:_ C:)rl~e:f'T'.:

::;~;: .~~COU"1: ~¿,,:,:.£- ~-:'1; 4-:-:(iOC

::¡is l;:"rt~. is: ie i:¡f:v.~'" .,I'~L ;.4 S57\'i::I"tç :.-ns:'gss :;:"13-; tid; ¡a'::;;&C': ::~t= -.o:-gape ).::;5- yo~ ::~r-e:--:t~.,
~,a.v= ",rfu', hli&i 5s-¡(....

=.frsct.l\"= .~¡JguS1 .... :.. )10Ur r.iortgsge iear' \¡,'ii! :is ::-a:"lsTer¡9d ~ KClnd31.1; ~a;tita! r:':.~oratIC):i .!:,S
;:;ar! r:f t:-i6 7an¡;Te~ o~ ss:,'i::;iric "'ou: :no;iaa"e ioa" ,"Iii! b6 S&~,'IO~ !:'V KOiCSu' Ca:.ita,
C-:,)i:)jrsti:J:":. .4:.$ a :o-esuh :f: ~I)Ts ór¡anoe hlii, -ß.anK is i60wire-:; ¡c. sand 'VOL ê ~O!IC!: .:.f ?SSIO:"'¡~IS~i.
Sels c.; T:ari¡;fsí of SSi,!leirig Rights \~thich IS enciosed. Te. ouiCKl~ S'.!;"',mat.. 't~s "¡c'tlc;: ~

.Â..fter ..~gl.ls115: you vi'ilI :iO'yi" DS r-nôKI!'J;' your ;.aY!"r'¡e~!.ê 10 Kori:16ur Ca?\ta¡

Coi~.orati~i., :iot';in; sis:? 7'9iat!viE ;.:- tris -æ;;ns ::,r CQ'1dítbns ¡;if )':J;J: :cioi~a¡;ie
iear- wil: ci-.a:igs.

l ns ies~ C!æ1e ',IV!.! ~a:; S9nc a :,3V:7"J:;!ï; i.: ~Jl&: :.a~lI'. is .~UO:.si .~ C 2));:. Sta-ti""l:
.A.uguS! .. 7. ~/O.u :sn~uid ti~I:. ma'~ing )/:.U~ :;;iec:\~ ?a~"a:iIe!C ~l,,~Î=ìaur c,a;:.h:a! ...

CCirtJo;-atiO-i hhai! you~ ':i2Yjl¡e-n!5 te. POC': 50::): .44;': Ciran;'e. :.!:, ~2B5e.."; i ':;.

;' )'Ot.: hev;; ail~' awes::ioìs f91ati:ig ti;, tiE transfer ::if s9",,'lon9 oj iour .oa~ ;;i~I:Y t ¿'.,;g:.is: ',5v:.
:i~eas-= ~9l! 'tOli-1i~ "':...aB~EsL..~ê;:: ~4 r,ClU:-S = ::;~':.

~leas:. SEt: t1: h,:)!iæ :;f .!i$tlg:i~S:¡L Saie or ::-ansfer :.~ S9;\'i:::i~lg R.igh'tE. t:'"IS t;,d~:-ai ~g~¡=!0:"'"~
i1~tiflcatJo;i :-e::l!.Jìia~ ~y 'he Real Ë.stai.e: Se"::üe¡;--ism Pro:;eàuras ..!.;.et ::R.E.SFl-.; ~ ~? USc. 26C:5:.
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!-,\OTlCE OF ,l,.SSlG~Wï~!\''7. SALE OR 'RA..I\\S~R 0:= SEr:V~C'IÝO i=tlGl..::8

-"U: "'1='Ì1C;; is t: Imo7""" ."0.: b.a: efte~th'r ..L.;);i..Js~ ~. Ë: 2)O? ";Î; ss:---,ti;::n; ;i ."O.J~ ~~""Qa~: i~a.'" 1$ ~æn:"i; assi;me:.
S:'I:;'. :i: !""a!":ste""a: !':Ii"" h/.i:' 1,f,a"S'ìal l. I!si;o",' :.a')K IJ.!..; :iam.; ;=S~ ;)' S:iJI'"'w;s, :,a"i: '1JI&: ::.a'lr." !: " :)ïa:ci:
:"apt¡a." :..:i;:):.=i:.ti=,-.. S9~'''l:;J''''i :s :ieií:"19: a! n~ ig~ r: :;Jh~~ :J:2y:-I;:"'!5 -:'"~:- .,t=,_ ~... ý~J! i-':i~a9: i:a:o-.

-Î:- ::.sSJQìj,"'lai~. saie ~~ t"a-:sTs:r :i~ he S9'VI:::i~g O. t~e ~:-iig~g: iJS:"' :i:ies -I:.: £.:7:::: a:')- E!-- :iø ~=-;-ijm:il'" ?,i ;I~
:"rl:i~a.;i: l:')srr.J:-la~'ß. :ifi~j t';a. t'1E: taGs tiire~) "9:a!e~!c n; S:tVl~l-'; j~ ~/~..J. i:;a:-..

=..;~e;~.J~: iimITe:' oi:"c.:i;:lSi:S.r~; f'IE. ;a~ :,,~:i:Jil'"e= mE.1 )':;sJ! ~íæ.5ri: 5s"i'J~e; se'1: i:i..' t!iJE "'~IJ::s £: i?-as: . = J!ye
:.eto~:: t:"IS' :#teet\'; as-E eii 7iinsTer rf' si ~~5¡i:ì9. v:-...t i'ievi. Se~,/i~g: ~i..!~ ais~ s:S:~,: yo¡.; t'i:s .IJÌJC= ì: !ats: 7;=:'"

..; = :J! ~'S æ:fie~ his e!1-e::ìh/e :rate J" a: ~¡OSlrlç..

.~..o:..!: p:essn~ SSÏ\'i:;sr is h/i&.. S=..,f.:.. :~ ~/:.i.... ;)~1I; a;y =liJasfIJ""iS -ei!.'!:i:""I= 'It 'tiE- tr:..~srer ~~ se:,vöv')~ ~..:-"'r .,':J..i:, :(esa:ii
Sar,lj=-ar, .::ai' hJi5ú :,a,iK tol¡ t:""~ a.: .'-B3&-4E04..::.463. 2vaj¡aoj~ :it:. rlOJ-s.

"t~ur riirw Sarvicar wili.tts Vw!"lOB.U' Ca:iitaJ Coo:.¡s.tion. T~lS O;JS1~raS5 a.OOi9SS for \IOU! ì;iVt. S'9!:-\,I:SP i: .. ":)C: ~:i~.
& Couriny Sur.: ..6CiC, Orar'i?!!. C" 32aôß ii" yo.. nevs any oLJei..""tio;is "aiaíi"'¡;ì 1C' ViS ¡, ..,¡;i&i ,i 3eM:;n;. 1, YOW'
-ievi, Se:-tli~e~ ;;iiease ::ai; TOI: freE -'-E.¡¡.7S:-SB65. 'Jio:ioey m-:io.J;I¡' t;.¡.:i:::y tro:-. 9~3(, !:.orri. - :.3C ~.jt. ?ST

~!"'IS- oæ:æ hE: \I:'w" :i'"eSar¡¡ Se:"'VI~:t.. wíl so: acC~;iiI:"I: Devr:-I:JT..f 7""~~ '"'~~ JE AJ:J....'S1 "i; 2)): =.fte::t','= .ê.:.!~\.,.!s;

~: "':, .2:()f:. VD.J; "'I;.W Se:-,/I¡;&7 ",'ii' sta-: .a;;ce;:iñ!')~ næ\~"":')a:-:.15 '7:ir- \/~h_ . Se:n'" -ñ~~c ,/:i.r orta~t"..E: j=V~I=' 1:
y(:i:"'l:iau! cå;ilai G:i::iorati:)r, an: ;r¡ai; Y::JUP ;i!~i:,;,iš:-¡: tc ?:' ~::)". .1 44;': CJ"'a,~.":;.L ~2S5~: 4:-' .

.L. ~.' srl:J:iI: ais~. PS awari' ~ tii: tOIJ~Vlllj~ l~tO:¡:-latl0:-~ \Al.11~-.!S se; ~J: 1:- r-i~rE :i;tiai! r- 5s:ti:ir; _ :i: t"i: =;;3;

::.stats Setîl:."":"'fS!'¡ :;'rti~=~:.Jiæ ~: '~2S:'.bj ~.~. USC 25~:"\'

:'Jì"1;' t:15 6r.;,...::¡=~. :.e:-,ci: 't:iJIl;)V\rl:'l;; tiE añe::t'v: ::;ai:: ji TiE i"'ansrs" :l- !..~ ¡C:;:i- S3"'Vl~t~I;. ~ ioa- :;:~Ir"je~'''i. :"æca:lt'e:
::i)' ~1/:l.J" :.i: Se~~C&" ..:iat:'l:'"; it! ~JE ~ '":'"i=Y :,O~ ~; trsa:tec- :t) t...: ï;l\A' S:i-,/i:;¿:r as ¡aI: aì:! ¡;:'æ' t* :-,,1=)' ...1'': :J:=

1"T,::i::iSS; :i-. .":;1.:..
i

Se:;t;~~: :' :t~ QSS=.A ! i: :Js:.: 2S05'! :Jives ',10...' ~e:¡aj.! C:');SW;":"l9r "loi!E r. :"0;',: S9-': æ ":i~aijjie:f wnttg:- ~3:iJesF t:
v:iJ' i,:;aí: Se:-vic:er c:i:-i::er:iinc the'" Ss="'vi;iri: oi V~:J~ l~ra-.. '/:¡ÙT :;~"'''1::~~ rn..:s,; ::Ji~WI~ ":t~ ww ; wiitrSti
aclcri:iVl'I~g:r-le:i! 'lNitrJi¡o1 2t: ~wšiness :ia;'S :l~ - "~eiD1 o~ y,:.ir :-Étq~es: L. i.~ualiña: ""r4b~"'. ri¡q:.i9Sf' 1:- :: wiine~,
~o,e..",",onda:¡:;:,. o!i"iar ITia'", 'ì~ti::,; :ir i; 0=\17:,:,; ~':.J:lor. !:Jr ot-i",' ;:.a\r-:-is'1; r.isijiu:.: S'.J:i:iliac tiv I'ì& 5,,\~::e:. w:ii::r,
i;ici¡;oå. i'O'.Jr ,",an; arid ~:.i'11 iiumbèr, 'ario ~iour rsaso~. t::i' t"i: ',s.q.JeS"'L. S",::, wiita--. "e~.Je31S ,: '..:i~ ":':;IW",
&. c-:iU;¡~. ;:¡~, S;Jn'e "jS)D, O~:"JQ~r C.!i. ;J.2E;SE.

No: jeier tna.-. Be. DUSi;"ræs ~!lS a.ttar :9C:lrvin;. yOJf :aqJ9st you: Se!"'i'i:::e¡ 0~S: ::'ial~e &'""'Y 6:):ir:i:rí=.ts ~:):-6::tiDns
te' v:i:J~ 5C'couni. .ant :i,us~ piQvi6S: \I~i... 'witt. ; wn,;iar. cma;ifics.tlOi; -eoar:ii-'o a"'y Ó:~JIS. D:;:irc trt;: ~C~:iuSiness.
j;\! ciariC':i. vo~r 5a:",vicer :Ttl\' ¡'OJ "'DiO\,;j; 1:-,'r:.-:nËIJor: to :. ::::~:is;Jm3j :-e;o1i!1c. aænc.' c:i:i~=rr'ii:"'tc a:"1\' ovar:i¡;e
p2ý~le!1~ réiå'is-::: ÎC: S;JC:' ~9t;vC Cll' o:,;aiif,::c witter, :-s-~i.J3S;.. ~lOwsve:" t.ì!E :i;* ""nC;i ,r;iVS'ï1 t""::" 5~~~ti::::~ 70~:
iilrtati:ig 70:'"S::';'SJ:: ri or:ip9T gr::i:J:"J::S S)CS-¡ ~ri:ier ti: ~IO,.gag;. :iO:=ù::iSi$.

A O:.iSlress 0:\" is ! tia:v Q!,! VtrniC¡¡ Ìõl= c,ffices o~ tn~ :i.iSliii$S a:it:)' a"~ ~;;e:"". ì:: ~1S' ;i.ibii: t:r :;~;')ij~IQ :l;".
SUb~LElntíai~.' æJ;" :17 j¡s DL=sf;¡esš tU~l:tiJns

Se:tior ê of ?=;ES::)i, aiS:: ;i:-~JVlu* itx jS,:'=Q5i'S a.na ::;)3'$ f~:, l'"'ij\'icua:s :'~ C;aBsas :'~ í~'vij.;a:S i:-- ;:;£j~J:"';'":5~1:=:e:E

v,'he~e :;a:'VI::s~S ere sho't'iin tt. nav€' vi:i;atêt ViS re:¡wlren-:?:"iiS eif na1 5ec:l:r"!. '~"O.i srlCtWI: seer. t$05J =:rVIC'~ r. V~i.;

;:.ali,ws yo;.ir '9nt!: hevs bæn viois-iee. - .

!LI,&j ;;ank .JU!~ -: -. i 2:10;
?":$a--J': ;a~,~i::=( )æ::;

K~:i::ie~ Caphai Cc.rp:)r"rtïon
F ...t,.;:; Se\!i'~&i
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:'"3"e: :L =:.il5E

B~.K:IN:ii....¡F :i"l:',,:
goo:- . t:-:rl~:il:,,~!;: ~,..

..A.-ig-ü.5t ! 8. ~'((9

; aI!iei 1..1(;:&" !'r!Tt=~'

6 J c S. \I, -icldut- it. ':iiij
.:!;..pã.ebe JunC.tOi;. ..A2 ~5::;

Re:
- , "
L':¡â.!l .'\'::.: ;C~9j4~
,. .. 0:-
~ec.ureJ .t!"ope~': '51 % 5.. \~~icjd:¡p R:Jê.oÌ: ..~_pa.i:1e ;~~:.wCt!:.. ..!:...:z ~.::~;

Dear Mr. ~1cF:\nT!ey:

This is the respol1s,e of KOD.4am Capr..&J Corporii:ti')D ,,"Xorid.á.u:'" 1.C YCI"Û: ieiier JP=-.j A:'81S1 1"7. .2.009

reg'Gding :be ab0\.e-~eiere,Dced j~~a:: an: pro:;:~~'. .!J:.~ :rue f:!C .::orre.G1 i::.D?Y Di y;)~ ìe.t"~ is tr"i..&Cbe:

tereic fG EI:bibIt .iL

li:. YCyc.r lert.er. ,t:): suggeS1 rhaI i:berê a:-e 'iolan~n~ ~i f:;deTaì l£v;'. bcludi:ig!be iri~tr:: ~ ~en~-1;':"lg _!!..~c:,. in

:~O!lDec-l.ÏOD "\Aim ulli )~~oI!.gê.ge L~aJl. 2~or;ithsi...a¡:åIrJ.g ttie Se::!':t~-¡ie:ss :)f me Gegaii.:):n.~. ~:Ct~ prDY'jde DC'

rea) infomtior... !7CiD TCt'.ide DC. re~ d.0:';iijjI~tatiCtn... ê.:!6 '. I: sa.pp1:r me la\);' 1::. s~¡o:-: tncse al1~gS.jolli.
KOjje.aur jpru~~ a:ry z:tega:ioIlf :.f ill=g't;j:rr~' :,); "VlTongioi:::.:g. ZZI¿ :l:ie e;is:~.e:ic: :if âZ: ~ .!.. \iciiaL:io!Lf i::i

C0iEiD:""L.1,,)JJ ~.r2J :li.e l,10rt£:""".:dlt :L.Ci5!l. Ii ";7L)":! ~,~e :in".,' ~." ec.:5c :8egajo-ci. .ioC'i';":"rl;:ir;~~'!i"D :r otr:ie:,¡ - -, -
=iaienals t1llu ~\:jD Vi!o"l1ò l'l;F t:~ pTC"\-:de tC: 1l~ !!; S:U?:PCi!i c,j ~'.=,n: de.b:i.aDd.. please d.) sc: a.r Y~)E.r earJie:si:

cC':o-\;eirieDc.e.

For ilie fc\regokg reaEoC,:::... Kon.ian-:- rej~;~ your d.e.jT;87""ld for Tes~s:i':l!1. T-;;:: !iJ.eans Ko:::iG.a'GJ has ~C\ icg:J

.obligation ia T~l;'; any ai...-Q0k'! i,:: rCJease !be ~e::U!ity biereST ~ y.::tw properTY:: tJ Ia~L tJc ~ë':;!1rir:" irrr.ereSl

Temai:ri.s intact anò is iuDy enforceai:::le.

y CJitrS ,~ery Truj:-""

..-----; ",--.~tJ" I.."
i '/'\'

KO~"DA.1.."'R CA.PlLU C()RPORATIO::;

T.ü.U ;:j~:.s:.o:.~ U =.~::::. ~ :ie':ii \:..:-:i::..-:LL); X¡ ;Ï:les :,:.: i¡;:;p::' ~ E.~~~ Ca;,~.a! C:-¡pora:i~.r; II ~~=.!:g ¡: :::-1):.= n~:ie:. :r;)=:;

~YOjje ~'bc..::: 5::.:.: ~ :ie:e:. :::s=~g~~ ?:l.~~:: :c -:"ii: ;,: ~ó~-:be ?:¡;.e...~.::: :.i t::: bE::i=-.J;r:.::' :~M': :i:!!: -_.::;e; 5:s¡::~, ::. s:~
!:.;.:;-~~e~ ~: i: ~:e:i.:s::: s:.~::;:. rx i:.i~o!1.t. 't.u..""":)~.sf:! $; ò:r.:S :icr. :~.:t~ t j~¡s':"';ó :or ~~~-.b"""'i"
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W"RITI'EN NOTICE OF LOAN DISPUTE

James McKin.iiey

618 S. Wickiup Road

Apache Junction,.AZ 85219
August 17th, 2009

Kondaur Capital Corporation
'. 11 00 Town & Country, Siii:te 1600

Orange, CA 92&68

Re: Account #: 109147, foonerly #35662154 hereinafter .'Loan" dated Febiii.ary 7,2007.
Fair Credit Reportingi\..ct (aka FCR.A), at 15 U.S.C. § 1681 et seq.
Fair Debt Collection Practices Act (aka FDCPA), 15 U.S.c. § 1692 et seq.
Real Estate Settlement ProceduresAC""L., (kiiown as "RESPA"), 12 U.S.c. § 2601-2617.

Dear Kondaur Capital Corporation:

We received your introductory letter & notices dated August 4, 2009. Thank you..

I am respon.dín.g to y~ur · 30 day' legal letter notice, to notify you I have been disputing this

contract since June 41iJ, 2009 as you know, for me folloViing reasons:

i I conducted a reasonable investiga:tion and i.nqiiiry into This m..a:tter and concluded tbai MarshalJ

and lisley Bank, et. aL the onginator(s) oftbis transaction. failed to provide all riia:teri.ai

disclosures correctlj'made as that term is defi.ned and under 15 U.S.C. § 1635(8); Reg. Z §§

226.23(a) in a form that I may keep. The notices were ineffective, failed 10 provide the requisite

number on the refinance part oftbis i:rai:isaction. M & I Bank itsé.iflabeled this transaction on
the Deed ofTriist as a '~efinance". v¡.i'hy should I not believe them? This part of the transaction
is subject to the unconditional right to T.L.L.A. rescind \¥itbin three years from three years §
1635(b). The. remainder if any oftb.e t:ran.Saction., is subject to U.D.A..P. and other ei..i:ended

Rescission rights as clari.fied below.

I am also resdnding this loan for the total ofmis~allocated fees. a .'mai:erial" basis to rescind
under Reg. Z § 226.23. Tolerance for Disclosures.

I am rescinding this loal:!- vl'itbin my extended rescission rights, as Doted in Gaona v. ToVl'Il &
Country Credit, 324 F.3d 1050, 1053 (8th Cir. 2003); England v. MG Investments, Inc., 93 F.

Supp. 2d 718 (S.D. W. Va. 2000); Williams v. Gelt Financial Corp., (In re Vti1liams), 232 B,R.

629 (Bankr. E.D. Pa. 1999) affd, 237 B.R. 590 (E.D, Pa. 1999).

1''\Ve rescind as well, for Arizona l1.D.A.P. violations by the originating "broker"/banker(s).
Parks v. Marco-1Yi'llamics Inc. 121 Ariz. 517.591 P.2d 1005.

f\

EXH!BIT It
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R..E.S.P.A. requirements designed 10 prorecr me consumer were also vio1ai:ed as more continuing

Arizona Unfair and Deceptive ActS and Practices (UDA..P) by me ori.ginaiors and/or servicers, to

my needless determent and economic loss, Perliaps in discovery, these 'l"D.A,P acts may have
b--...en duplicated in other stares as "Ilirell.

1'.1 & I has :failed 1:0 obey 15 U.S.c. § 1635(b), wb.ich stares: HWirmn 20 calendar days atier
receipt of a notice of rescission, the cretJito.r shall".to.ke tun. aetWlf. necesstiry: to re..fleet the
termtn.ation of rhe SeC1O'ŽIY inrerest. ,. They are to a:ífumably initiare court proceedliigs within

those. 20 days if they dispute the rescission., which they failed to do,

Once the Consumer rescinds, the seeiiirity mterest arising hy o-peration of law b-ecômes \'o.id
automatically. The promissory note is also voided sinceI1 is parr of the same .'transaction,~ see

i.e., 15 U.S.c. § 1635(b) and Reg. Z § 226.23(d)(1).

This Note. months before your August 2009 purchase, and before your AUi:,OUSI 2009 servicing

transfer, was Rescinded without reservation. therefore pursuant to FCR.A. et. al" I dispute any
credit reportiiig on it., as itS security interest and terms are ui:ærly void by law, both TILA and
UD.AP, ab initio,

M & I bank as Servicer and Originator repeatedly failed to follow R.E.S.P.A.. T.LL.A ei. ai.., and
now owes to me against this account:

1. Stai:uiory damages of no less than $2,000 each for the disclosure violatioD5 as

provided under 15 U.S.C. § 1640;

2. Sta:tii:tory daniages of $2~OOO for Defendants' failure to respond properly to PlainTiffi::'
June 41Îl, 2009 rescission notice; i. i

3. Sta!Utory damages of $2,000 for each of Defendanrs' m'e sepai.-ate failures to respond
properly ro Plajntiffs' five ignored specific 12 USC § 2605 Qualified Writt..."'D

Requests for discovery and loan veri.:5cation.

4. Statu:tory da.m.ages as provided by state law and the Arizona Consumer Fraud Act

(A.FCA).

These items' non.paymem by M & I, due to their mitigating amounts are disputed as well.

I respectfully demand that you void M & 1's illegally initiated foreclosure, as per S 1635(b) vou
have no security basis on my Pîopertv ai..tær rescission of the refinance sec.tion oftbis loan. The
voided Deed of Trust contracted .'Refinance" when I was asked to sign it as on the face of the
document itself.

Severally, for each of these reasonsi this loan ìs in dispute. In accordance to paragraph 5 of your

letter, I am displ1nn~ each of these issues ,~itliin 30 days, in 'writing,

In violation of FCR.A and FDCP.A., and in violation of .§1635(b), the disputed sec,urity~interest

based Trustee Sale, was post-rescission puhlicly recorded intentionally by M & I, fu.i.i:b.er
damaging my credit. ...\s the new Servicer, please correc.¡ this.

KONDAURlMcKinney-00119
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I am damaged daily UJJ.til 'these are all corrected. Any negative reponing on it by you while it is

in dispute will further damage me. Since you are responsible for this account p~e2Se e&rreet

these mamy item! immedtateJ,.. Thank you.

Sincerely, /7'-,.~~~;:'-"I:?h~///
/ . //H'~k~""""¿J ~~-l\1CK.inner' 7

ý'
/

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a irue and correct copy oÎ me aboye anà foregoing has been
furnished by U.S. Mail on this /,~ day 

of 4"'4 ,2009 to:¡ l
Express US Mail #EQ 568815360 US
Kondaiir Capital Corporation
1 i 00 To'wD. & Country, Suite 1600
Orange, CA 92868

.¿;;ti/ ~
~-,,'¿/7!if

~"" / L/. ..,.""....,,,...,,, ..4

Jambs McKînne,,' .... ///- . //" .,"'/"/
...,-'
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~- ". KONDAUR_.- ,..,.... opo,,,..... -, rl.iJ.1L" \~...... 'r.:tJ. '~I'\:.. _. . '.' ""- --"""'" ... '"'" " \ -".

~ Soarh2 t, 3stt9' S::ih.t.iO;~

, . ::i: b..r:-. ~ :':iJ:-,"" "2:.

S.ili? " ::i0:'
:r.--:r.i~ :.¡ ?2SD~

SSf; ,':Ol-J: .i.,;,i:; :i~i:i'ì€

:- .l~C)I;J:.!\J~ of::;

~A;.ngi:..r( :4. 2.((19

:ltir. Jame5 McKiT'.:-ley

5:8 S. u,.-J~but' R.:\aë
..~~p~e J:mctio~..A2 5::iS'

S.~ure6 ?::JpeiL"Y'

l09~4-:-

fl E S. ""j~:L1J.? Ro~ _A.pac~b= JU!lc:iOD.. ..tV. ~~:~ 9

Re: Lear: ~'u.: .

Dear l\ir McKiD.ley:

T.i:iis is :be response of K~irif.i;¡nr CapitaJ C::i~or!'.7Ì')i: ,:.'lí..oni:1i;¡¡i,"" 't~ your leu:er da¡ed .A.::g-:JSt 1§.. 2.ci09

. ~.mcb YiOl~ Lã\;e titieó as Ei -~ojce eif L::ìC! Res.cissi0!;~". regarding tnt abc.-,:e-Tere;-eD:::t 1.:.âI: auc

FTopezLY. ..1:.._ 'TJ.e a:id vJr::e.:t ~0py eaf Y.:'t"Ur je:r.er is ~fir~c:he.j Ìiere;:.t GS E.x:hibIt 1. .!:J: yc\u "~i':'-V;'. K:;:;jiiB.ur

has already respeiniieG 1.C Yi):rr le¡:¡e;¡ ÓZ"i.eè AUguS! 1 ~, leO; ! .,''"¡;.c'b YC'-u ..i.ùeó as á. .'"V..~~r:: :\:,-¡k:e úf
Loari :Ji..q)ll!f - . vI; .~.:cg-:l..'i ~ g. ),(09. J". C0:.o~' :,j mir .-espon.se lecrer:'5 Fá~':Oed nere;::::. as E ¡hfu.it 2.

17"'1 response ü:. ~t~.~ iÌæla!ió t~. :es~iù¿ toe ::fare.!:le::rjo:ie6 j:i~ ::-a::.sa--no:: e.n~ for K~Dd.acr tc\ ".YC'id tot

:orecjos:cre..~r KOD~~:j=- ;espee:r:f~~' d.eï:bes YC1U! ~e.qo.est. ..a-: ~'cY~ ~y -1;-10". t?e :-.g:i: to:. ~tsc:nû :i.:,es
DCt~ app!:" :c -?: ::e~6e!lna1 !:lon-gag:: tr':-W.S~.'jO!l"'. trL1rSllm~ te' Reg. Z §::::'E.'::- ,f.: J ...!1. "'7'es:ideiiii
mongage "t:"ansactiOi:I- is ëi.eIiDe:ì -r::~' m:: T nrJJ in IJe:nåing .-\c.i!c l~ L";. S. c. i 16d.2.( V;~.I a; t. tra:i.sac:6 an iL

"\j/h'icz ~;á s.e~u.:ritY m~ei""L... :5 =~-!b:-... ~ fi1lc.:r.ice 6e ac~~itioi: ûí ~-ro:ri.iaJ C:O:CS-:áctiCI::=; of ... ~f:1 ..

d~;eZting.~ .~ ~TOU âje a\i're.. :'iOir )c~~ Wf5 a c-æ..c:-u~--:j0= ¿Of.!¡ arid toereiore is :ICli ~ res6':"låiole
u-aiisac-Jo¡i.

..~¡,gairi: -baseó .j!) me .;;¡rom-dO!J ourli:::ied ábc.,~e. Ko:nCÃar declliJes you; iemônd f~i"! re~~..¡££ji):t! aDd \XiD

move fOJ"'ard v.:itb me ;Orecl\)sure sale. scheduled Septembe;" 9. :?ü)9. ù~ ,,-1:riò Y0U :i.aye beeD

FTevjol15~Y notified..

i"ours Very u-cl,:.. .,,-- --~~-
Pauli:i Criastain, Legal A.nalyst

KO:Si;Al:.R CA.PIT_.!Ü. CORPOR.A DO?,

:~~ c,:,Y~"'.:~~:...'.'::i:::.; ~ ::f~:I)..!.i; :':::: ':;Cl~:--:ir. ::'L-: :":1~ ~:-: ¡i.,7_"~. :::_~:" K:i:ho=..:.~:¡¡:. c.r..?:7.~::- f::Cl~=-'?...:'.::1:':"::S ..i..~..,::7:o..!-~ 7'( C(':..:..=C7

H0.~' :::~jM .L..!.-;':1~~ 'ti."'3~~S= :'E7 ::_.:..s 3E?' =ll.~:::_L_~~' ?_Tj.:..,..::"'.:.i.J..-::--: :); -;.:+: ~ .;.-::~t::¡~ :.::= ?r..ca;:i~.~\ :'\F ~.:::= ;,.J..:~."_':F:":-:' :".i¡,~"S ~):;

::-:: -.:.~~ ~''':".''.~~' ~. r.'..i~ :3..:!:.~...~'::'~.:; ~ r..::::....-:.:=: !,(':E...":' :=:.;:. ::~:?:':':"LI.~:;:-:.....':" ?""'3..:':'5'E.:" .¡.j'::. j:'E! :..;.::- ::.':~S"::-:-.~ A :'=:".L'_~~ ::-:-'f.

,..::-~;-: KONDAURlMcKinney-00121
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NOTICE OF LOÁL~ RESCISSION
(2Dd Notice)

James McKimiey
618 S. Vi1ic.idup Road

A.pache Jun.ction.,.A2 85219
August 18, 2009

Kond.a.ur Capital Corporation

Q V....R Department
1100 Town & COtmtry, Suite 1600
Orange, CA 92868

Re: Account #: 109147, also kno~'D .: formerly-kriown.as 1\1 & I #35662154 herei..nafi:er 'Loan'
dated February 7, 2007

Please Note. I rescinded this lou without resef'Ç'ation oll June 4tli i 200'9

I canceled this \mm without resien'a.tion £I'D June 4tli, 2009
I hereby reaffirm & restate th.is rescissi&:n with the new Semeer and
Beneficiary thisAUe,uost IS-"tli, 20~9.

.hJso for more detail, each severally:

I have conduc-i.ed a reasonable invesci.gation ¡and iuquiry into ibis m.atter and concluded thai ¡
.Marshall and l1sley Bank, et. aI, the originator(s) oftbis mmsa...'"'1ion. failed to provide all maierial

disclosures correctly made as that term is defined and under 15 U.S.c. § 163S(a);Reg. Z §S

226.23(a) in a form tbai I may keep. The notices were ineffective, failed to pro,ide the requisite

number. This transaction is subject to the unconditional right 1:0 rescind "\\'Íth.in three )'eaIS per §
1635(f) & (2). This rescission Vl-'SS valid in full force & effect upon r-i..S receipt on June 1b, 1009
by M & 1. An)' receiving party "'Wishing 1:0 contest this Rescission can affirmatively file in court

iftb.ey believe tile)' have grounds. This party is alleging the following material causes of
actions, each severally.

I rescinded i:bis loan for the total of IDÍS-aliocai:ed fee~ a '"'mai:enal" basis to rescind under Reg. Z
§ 226,23(h)(2). Special rules for foreclosures, Tolerance for Disclosures,

I rescinded tb..i.s loan Vi'Ítb.in ill";' e:Ktended rescission riirlits. as noted in Gaona Y. Town & Countrv
Credit. 324 F.3d 1050! 1053 (8th Cir. 2003); England;. MG Investments, Inc'! 93 F. Supp. 2d 7í8
(S.D. W. Va 2000); \\'illiams v, Gelt Financial Corp.: (In re \IiJilliams), 232 B,R. 629 (Bankr.
E.D. Fa. 1999) affd, 237 B.R. 590 (E.D. Pa. 1999).

ll'We rescind as well, for _Ari..zona D.D.A.P. violations by the ongin.ating "broker"lbanker(s'l,

Parks Y. Marco-~'IlElIIlIcs Inc. 121 A.:dz. 51 i. 591 P.2d 1005.

R.E.S.P.A. requiremen!S designed to proi.eCt the consumer were also substanti'\'ely \iolaied as

"''ircrJ'lIll;r~
KONDAURlMcKinney-00122..
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more continuing .Aii.zoiia Unfair and Deceptive Acts and Practices by the originators, to our

needless determem and economic loss. Perhaps in Discovery, these U.D,..6i..P. acts may have been

duplicated in other sæ1es as well.

I respecrfi:illy demai:id thai you void your foreclosure, as VOll have 00 securi1\' basis on my
Noren\' after rescission. "Within 20 calendar days cifter receipt of a notice ofrescisSÏon, the

creú.f:to.r shaZl...ttike tm.r act:Wn 1f.ecesstU'y to reflect the temiili.atirJn oftfi£ securiry inreresT.. ,. . í 5
l.'.S.c. § 1635(b).

In compliance 'wIi:1i § 1 635(b) abo've, I reasonably request written confirmation b-y ~'on of YOU!

speciñc termi:natiÐ-ii of the secunry interest (in Arizona - Deed. of Release & Recon"eya:nce:~ anà
recorded Ierm.íi:lation of the rela:i:ed foreclosure to our address no mer 20 days and es""LIma:red

maiHne period..

Once the Consumer rescinds, the sectiritj' Interest arising by operation of law becomes YGid
auwmatieaIly. The promissory note is also voided since it is part oime same ''transaction,'' see

i.e., 15 U.S.c. § 1635(b) and Reg. Z. § 226.23(d)(l).

You are also to return to me the $47,000 in esi::ima:ted interest payments and RUD.I cliarg~ fees
1 paid on ws accoum, and for this account in this 'loan', v.itbin thai same 20 days as åirec-i.ed in

paragraph §1635(b) below:

"'Ffitki1i 20 dtn's after receipT of a notice ~rrescission, the credttfJr shall retu.ni to ::.Î1e obligor

fi1'l.J' money or properry given as earnest mane); down payrri.ent, or oiherwise... "

I reasoDilhly ex.pectthe Trustee's., Senicer's, and all Real Parries of Irri.ereS'"i.S' fulJ compliance

vi'irli T.ILJ\,., md 'with extended Rescission withoUt evasíon or delay.

Smc~d~ ~ ~
....?~:-;: /~'~~:'~' -~~.~.~ //~./ e:---z-----i-¿

~~McKimi~" /
.'

;..,
CERTIFICATE OF SERv1CE

I HEREBY CERTIFY that a true and correct CODV of me above and fore~oin~ has been
fiirnished by U.S. Mail on this ie day of August 2009 to: - -

EXpress US Ì\1ail #EQ 5688 i 5360 "US
Kondaur Capital Corporation
1100 T C\Vll & Country, Suite 1600
Orange, CA 92868
Phoenix, AZ 85016

-. /. -?,/....,
/~..~ ¡!./~~J a~ès. cKinney""-

..,;..

,C,,,..... ....... ,.....-z
;" ....'

,-'
.,'

/'
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~.. KONDAUR
. .. 1; C.L,?fî.L..:.. CO!t?Oi.iCi.:l~)I,

I¡.

. ... ,. Soa.;;"\¡;- t Sef.:æ~ S;:iI..."IÏOl"lE

:...:.:i:. -':'\nr- ¡ ~J;¡:-\ K:'.
5o.Jr;:; :'5J:

:i=~ :,L. =235~

S3ë,r.:iI~:::i.l..': ::i"i:i'ì;
r- .t::ll~:'::._.: ~)

..!.~".:.g-u.5! .r t". :'.OC.9

James M:K~Ij"",ey
t: &. S. ~-jcljup ROáC
_A.pacbe :.~~-j~::.. -V £::'1 ~

Re: L:Ja:c 1\('-.: J()f'~..i-
Se.:::.17õd hope.: L..\'"

r' ." . ,......i", S. V\"i=.-kiu;:. ~.':;a.i ..A"p~.:~e J:mct:.:.. ..~ ;'".' ~~'- _....'

Dear Mi, !\~cK in¡;ey:

T.tris. is the respo:i:i.se c'Í Ko:i~~p", Ca.pin"i Co;po:i~tio~ ."K:iriör.¡,,-'.: 1.::. YC";; le~';"te6 ,.!!.Dg-ilS! r:, :(109

reg-:w-dbg !be s.:bove.-:reiere.Dced lc:ati and pr0t1erry .!:;.¿ T.1e me ~~:!~.! e,:¡ ':':':'F:r c)f YC'UJ' l:::t":..eI is a¡¡acje6

he.7e!.C as E.i::h.ibit A.

I:D y::iu.r ler..te.'f. you sugges:. mar 'd:ie:e a.-e ',\:\1.8::.::i:::;'5 :.t f::...ëie,rL¡ l~;¡;'. i:i:::lufug::ie ir::rò :i ~fug ,.i..c.t, Z.

CO¡¡;¡:¡ectiOL ..-jib tcus M0ri.g-age ::..,,:iar.. ~~Liii'itcs-úW&g be ;e'rie,u.sries5 c.t'd:r.t Gega:ioz:i..s., :')1.: .~" C"'.-iie :;:.ic.

:;eaj ;"T')!,:",,;õr;:.!i.. you :;:ircyj6.e :iC :~Li ici':'~';":"fi"'.::a:jo~ ~.: ~s.npj~' 'Òe iaw :,: ~Ut?~¡: t:ic.;e ~ï!t&,aj:Q;.
K0!!ë.au.r .ieD.1e~ ar:y ~ega:iO:lf ::'1~ wegr2ry 0': "7JZlgÒ.O~-:g. .t:jj ò: ê:r..lS:e:i~~: :.: z.:2~' "TTL.~_ y)c\~a:j:i~ i::

i:;c(æje:tio~ ihi'Ò !be 1\4o;4ß.ge L~SJ:. Ii y:,r: L.E-\~: ã:;:' 5j)~~~'c ill=ga'j~~. dCi-;.¡i::¡i;i:J.:E..tiO;j :E" .)":Z!e;
b.aiei:.ali ti:i.z:: you WOulG 1.ike t;: ::irC'1',ie :c 'il5 :r:: 5::.:tip.=-,r'i ci yo:¡:- je'l";"¡i:i-r.C:.. ;"17...3.: .::i~ ;:i L! :'0l:J earl1e:~

.::o!rVemez:l~t.

For::be fO:iegot:ig reason. KO:ir;fq :;-e~!ëCts ~':-u; ie:r~v.-:-.¿ r:l'r :;e:..:".sS-;0:::. T.ni; :::i.e;-..:;:s Koi:iÓ.ã.i:r tas :i;:. iegi!

obligimi:i!i ¡.:i illr.e aziy ac-!..Ì.0!i 1.C' ;eleas: T..ot :.:.ec:iriTY ::.r.ere-S7 b YC;!1! Fr0~.: i: :=á.c.¡. me ;e~:!ii!:,' i1"'te;resl

!'emi~iiS lntaCl and is fully enforc,eable.

ìr ours vei:'~ triiiy.

,,-. t
~~ti/".~!

\ '.-t '

K01';l),A 1...K CA.?IT.!il CORPOR..A 110\'
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Fischer, Cynthia E. (Secy-Phx-L T)

From: Barton, Julie R. (Assoc-Phx-L T)
Sent: Monday, July 11, 20111:19 PM

To: PHXALL
Subject: Team GT: July 12th Community Service Event (Ryan House)

Attachments: 329882565_v_1_Waiver form for Ryan House Community Event.DOC.DOC

This is just a reminder that the Ryan House event is scheduled to take place tomorrow, Ryan House's mission is to provide
respite and end-of-life care for children with life-threatening conditions, and is one of only two of its kind in the entire country, To
the extent that you want to volunteer (even if you have not previously RSVP'd to me), please fill out the attached waiver
form and return it to Sue Kulson by noon on July 12,

Volunteers/Logistics: Please join us in 7 A at 4 p.m. for the community service event and a pizza dinner, The event is scheduled
to last until 7 p,m, Any staff member that participates in the event should first obtain confirmation from their supervising attorney
on the day of the event that their workload will permit them to leave work prior to 5 p,m, Volunteers are permitted to wear their GT
community service palos and JEANS to work tomorrow,

GT Sponsorship: GT has provided the funds to purchase the materials necessary to complete the project for Ryan House, as well

as the pizza dinner for volunteers. Thanks, GT!

Donations: To the extent that any of you cannot participate, but would like to make a tax-deductible donation to Ryan House, any
donation would be appreciated, in particular gift cards to Target, Wal-Mart or Walgreens or checks payable to "Ryan House" with
a designation of GT July 12th Event in the memo portion. If you choose to make a donation, please deliver the gift card or

check to me or Sue Kulson by 2 p.m. on July 12th. Please make sure you also provide an address with your donation so that
Ryan House can send the appropriate letter acknowledging the donation for tax purposes to you.

Please contact Karl, Sue or me if you have any questions.

Thanks!

Julie

Julie R. Barton
Associate
Greenberg Traurig, LLP I 2375 E. Camelback Rd. Suite 700 I Phoenix, AI 85016
Tel 602.445.8416 I Fax 602.445.8686
bartonjr@gtlaw.com I www.gtlaw.com

. 
GreenbergTraurig

PLEASE CONSIDER THE ENVIRONMENT BEFORE PRINTING THIS EMAIL

7/11/2011
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CORRECTED DECLARATION OF D. PETER RAf

D. Petei' Bii; states as I()llows:

1. r mn over the age of majority and am an Asset Manager at Kondaur Capital

COI1J. ("Konduul Capital") tlnd in such capacity I have personal knowledge ot'the matters

sct foi1h herein.

2. Pursuant to an agreement between Kondaur and M&I Marshall & lisle)'

Bank ("M&I"), M & i Marshall & Ilsley Bank executed an allonge (the "McKinney

Allonge") by which it assigned to Kondaur Capital (the "Assignee") M&l's rights under

that certain promissory note signcd by James McKinney ("McKiiuiey") in the face

amount of $408,458.00 (the "McKinney Note"). Together with the McKinney AUonge,

M&I also executed and recorded an Assignment of Deed of Trust dated August 4, 2009

("McKinney Assignment"), by which it assigned to the Assignee M&I's interest in the

deed of trust (the "McKinney Trust Deed") securing the McKinney Note. The original

McKinney Allonge and McKinney Note are in the possession of Kondaur CapitaJ.

Accurate copies of the McKinney Allonge, the McKinney Note, the McKinney

Assignment, and the McKinney Trust Deed are attached as Exhibits 1, 2, 3, and 4

respectively.

3. The McKinney Trust Deed encumbers the propei1y located .at 618 S.

Wickiup, Apache Junction, Pinal County, Arizona 85219, Parcel #103"04"057A (the

"Subject Properiy").

349751



4. It is my understanding that the Subject Property is, in fact, located in Pinal

County, Arizona.

5. At the time of the Assignment, the McKinney. Note was in default and a

non-judicial foreclosure under the McKinney Trust Deed had been commenced by the

"Trustee", Larry O. Folks of Folks & O'Connor, PLLC, who had scheduled the

"Trustee's Sale" at the main entrance to the Pinal County Superior Court Building in

Florence, Arizona on September 9,2009 at 9:04 AM.

6. Aller the Assignment and before the September 9, 2009 Trustee's Sale,

McKinney began contacting the Assignee. The Assignee, through me and others,

commenced and continued those commw1Ícations through early January of 2010 (the

"McKinney Communications"). Examples of the McKinney Communications, including

e-mails and letters, are attached as Exhibit 5.

7. On September 9, 2009, McKinney served the Complaint in McKinney v.

Kondcmr Capital Corporation. ei al., Pinal County Docket CV2009~03764 (the "Pinal

Lawsuit") 011 Kondaur Capital Coi'poration, Kondaur Venture X, LLC, and Kondaur

Capital Trust Series 2009-3 (collectively, "Kondaur Defendants").

8. In an eff0l1 to resolve McKinney's various complaints, the Assignee

instnicted the Trustee to postpone the Tl'Ustee's Sale tou\' times; with the last

postponement being thmi December 15, 2009 until January 5, 20 i O. During this process,

McKinney granted the Kondaul' Detendants an extension of 

time to answer the Complaint
iii the Pinal Lawsuit.

349751
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9. Among the McKinney Correspondence is a December 26, 2009 letter fi'om

McKitUley to me and othei's at the Kondaui' Defendants (the "December 261h Letter").

The street address and facsimile numbers listed on the December 26th Letter for the

Koiidaur Defendants are accurate, The Kondaur Defendants responded to the December

261h Letter with written coi'respondence sent bye-mail on Januai')' 4, 2010. (Exhibit 5 at

Bates No. Kondmir/McKinney 00039-41 J

10. On January 4, 2010, the KondaUl' Defendants received by facsimile copy of

McKinney's Application for Temporary Restraining Order, which bore 110 docket

number, judge assignment nor any indication of the date, time, or place when the

unnamed judge would consider McKinney's request (the "Blank Application"). (Exhibit

6)

I I. The .Blank Applictltion is the .first time the Kondaur Defendants leamed that

McKinney had apparently filed a second lawsuit; this time in Maricopa County (the

"Maricopa Lawsuit").

12. On January 5, 2010 at approximately 9:18 a.m., Pacific Time Zone, I

received a telephone call from a man whom I know as Dow McKinney ("Dow"). During

that telephone caB, Dow claimed that a temporary restraining order had been issued iii

Maricopa ('OUnty Superior Court Case No. CV20 I 0-090 i 22.

13, The first time the Kondaur Defendants received a copy of the temporai)'

restraining oi'del', and thereby confirmed its issuance, was on January 6, 2010 when the

Trustee e-inailed a copy of the minute entry granting McKimicy's request for a temporary

restraining ordei' in the Maricopa Lawsuit (the "TRO"). (Exhibit 7)

349751
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i 4, Tn addit:ion to the attorney's fees incurred by the Kondaur Defendants in

responding to the Madcopa Lawsuit, the delay damages caused by the TRO's delay of

the Trustee's Sale include, carrying costs of $61.86 per day, as well as the expenses

resulting from a declining in~H'ket.

15. The Subject Property is located in Pinal County where McKinney tiled the

Pinal Lawsuit against the Kondiiur Defendants who request that the Maricopa Lawsuit be

tl'anstcJ'red to Pinal County.

16. TIie Exhibits i'efei'enced herein are attached to my Declaration dated

January 15,20 I O.

f declare under penalty of 
per jUlY that aU of the foregoing is tiue and accurate.

Executed on ,hmuary ~ç, 2010.

Sig¿;;!&4..

.wnsi

4



DECLARATION OF D. PETER BAI

D. Peter Bai states as follows:

1. I am over the age of majority and am an Asset Manager at Kondaur Capital

Corp. ("Kondaur Capital") and in such capacity I have personal knowledge of 

the matters
set forth herein.

2. Pursuant to an agreement between Kondaur and M&I Marshall & IIsley

Bank ("M&I"), M & I Marshall & Ilsley Bank executed an allonge (the "McKinney

Allonge") by which it assigned to Kondaur Capital (the "Assignee") M&I's rights under

that certain promissory note signed by James McKinney ("McKinney") in the face

amount of $408,458.00 (the "McKinney Note"). Together with the McKinney Allonge,

M&I also executed and recorded an Assignment of Deed of Trust dated August 4, 2009

("McKinney Assignment"), by which it assigned to the Assignee M&I's interest in the

deed of trust (the "McKinney Trust Deed") securing the McKinney Note. The original

McKinney Allonge and McKinney Note are in the possession of Kondaur CapitaL.

Accurate copies of the McKinney Allonge, the McKinney Note, the McKinney

Assignment, and the McKinney Trust Deed are attached as Exhibits 1, 2, 3, and 4

respectively.

3. The McKinney Trust Deed encumbers the property located at 618 S.

Wickiup, Apache Junction, Pinal County, Arizona 85219, Parcel #103-04-0S7A (the

'.Subject Property").

347839v2



4. It is my understanding that the Subject Property is, in fact, located in Pinal

County, Arizona.

5. At the time of the Assignment, the McKinney Note was in default and a

non-judicial foreclosure under the McKinney Trust Deed had been commenced by the

"Trustee", Larry O. Folks of Folks & O'Connor, PLLC, who had scheduled the

"Trustee's Sale" at the main entrance to the Pinal County Supenor Court Building in

Florence, Arizona on September 9,2009 at 9:04 AM.

6. After the Assignment and before the September 9, 2009 Trustee's Sale,

McKinney began contacting the Assignee. The Assignee, through me and others,

commenced and continued those communications through early January of 2010 (the

"McKinney Communications"). Examples of the McKinney Communications, including

e-mails and letters are attached as Exhibit 5.

7. On September 9, 2009, McKinney served the Complaint in McKinney v.

Kondaur Capital Corporation, et at., Pinal County Docket CV2009-03764 (the "Pinal

Lawsuit") on Kondaur Capital Corporation, Kondaur Venture X, LLC, and Kondaur

Capital Trust Series 2009-3 (collectively, "Kondaur Defendants").

8. In an effort to resolve McKinney's various complaints, the Assignee

instructed the Trustee to postpone the Trustee's Sale four times; with the last

postponement being from December 15,2009 until January 5, 2010. During this process,

McKinney granted that Kondaur Defendants an extension of time to answer the

Complaint in the Pinal Lawsuit.

347839v 2
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9. Among the McKinney Correspondence is a December 26,2009 letter from

McKinney to me and others at the Kondaur Defendants (the "December 26th Letter").

The street address and facsimile numbers listed on the December 26th Letter for the

Kondaur Defendants are accurate. The Kondaur Defendants responded to the December

26th Letter with written correspondence sent bye-mail on January 4,2010. (Exhibit 5 at

Bates KondaurlMcKinney 00039-41)

10. On January 4, 2010, the Kondaur Defendants received by facsimile copy of

McKinney's Application for Temporary Restraining Order, which bore no docket

number, judge assignment nor any indication of the date, time, or place when the

unnamed judge would consider McKinney's request (the "Blank Application"). (Exhibit

6)

11. The Blank Application is the first time the Kondaur Defendants learned that

McKinney had apparently flIed a second lawsuit; this time in Maricopa County (the

"Maricopa Lawsuit").

12. The first time the Kondaur Defendants learned of the docket number or

judge assigmnent in the Maricopa Lawsuit was on January 6, 2010 when the Trustee e-

mailed a copy of the minute entry granting McKinney's request for a temporary

restraining order in the Maricopa Lawsuit (the "TRO"). (Exhibit 7)

13. In addition to the attorney's fees incurred by the Kondaur Defendants in

responding to the Maricopa Lawsuit, the delay damages caused by the TRO's delay of

the Trustee's Sale include, carrying costs of $61.86 per day, as well as the expenses

resulting from a declining market.

347839v 2
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14. The Subject Property is located in Pinal County where McKinney filed the

Pinal Lawsuit against the Kondaur Defendants who request that the Maricopa Lawsuit be

transferred to Pinal County.

I declare under penalty of perjury that all of the foregoing is true and accurate.

Executed on January _,2010.

Signature

347839v 2
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ALLONGE

PAY TO THE ORDER OF:

A promissory for loan account number: 35662154-40000 for $408,458.00

Covering property located at:

618 S Wickiup Rd., APACHE JUNCTION. AZ., 85219, between JAMES MCKINNEY

and M&I Marshall & IIsley Bank WITHOUT RECOURSE.

~BY:

4'iA:MüRõNí; VICE PRESIDENT

KONDAURlMcKinney-00159
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InterestFirstSMADJUSTABLE RATE NOTE
(One-Year Treasúry Index. Rate Caps)

T.HIS NOTE CONTAINS PROVISIONS ALLOWING FOR A CHANGE IN MY FIXED INTEREST RATE
TO AN ADJUSTABLE INTEREST RATE AND FOR CHANGES IN MY MONTHLY PAYMENT. THIS
NOTE UMITS THE AMOUNT MY ADJUSTABLE INTEREST RATE CAN CHANGE AT ANY ONE
TIME AND THE MAXIMUM RATe I MUST PAY.

Februai:y 07, 2007
(PiiIO¡

Mesa
rCiiy)

Arii:ona
(Siiiol

Ila.i:oel l03-04-057A, Apache Junction, AI 85219

(Prøpeny Acldross)

I. BORROWER'S PROMISE TO PAY
In return for a Joan that J Imve ~ived, I promise to pay IJ. S. $ 408, 458 . 00

"Principal"), plus inlerest, to Ilie order of Lender. Lender is MIiI Ha:i: sball , Ileley Bank
(tliis nmount is c;iillcd

i will make iiJI payments under this Note in che foon of ciish. check or money order.
I undersiand that Lender may 1l1In1ifcr tliis Note. Lender or lII1yone who takes this Note by tninsfer lind wlio iii entitled

to receive payments under this Note is ciiJled the "Note Holder. ..

2. INTEREST

Iiiterest wiIJ be charged on wipaid principal until the Full amount of PnnCÎp:i1 has been pnicl. I wirt pay intcrcsi iii a
yearly mte of 7.000 %. The interest rate I will pay may change in llCcordaiicc witb Section 4 of iliis Noio.

The interest rate rt:qiiin:d by this Section 2 and Section 4 of this Note is die rate I will pay both before lllId nflcr any
defiiult described in Section 7(8) of this Note.

3. PAVMENTS
(A) Time and Pliice of Payments

i will inake a payment on the first day of eveiy month, beginning on 04/01/2008 . Before the

First P.rineipiil and Inierest Payment Due Dale lL~ described in Sectioii 4 of this Noio, my Pllymeril will consÍ$t only of the

inierest due on lht¡ unpaid principal biilance of this Nole. Thereafter, I will pay principal lind inlerest by m:iking II piiymcni

every month as provided below.
i will make my monilily payments of principal and interesi beginning on Ihe Fim Principal lind Interest Paymollt 0110

Date 88 described in Section 4 of this Note. i will inake these payments every inonih uniil Ilinve paid all of ihe princilXlllind
. interest and any other charges described below that I miiy owe under this Note. Each montlily payment will be iipplicd llli of

its scheduled due date, and if iJie payment includes both principal lllId interest, it will be applied to inlerest before Priiicipal.
If, on March 01, 2037 , I still owe amounL"I under this Note, I will pay those amoiiiit.~ iii full 011111&1
dale, which is c;iiIJed lIie "Maturity Oaic. "

i will make my mollthly payments at 770 N Wate.i: Street. Milwaukee, WI 53202

or at a different place if required by the Note Holder.
(8) Amount of My Inltliil Moiit,.iy Payments

My monthly pnymenl will be in tJie amount of U. S. $2,382. 67 before the First Principal nnd

Interest Payinciit Due Date., :ind thereafter will be in an amount sufficient to repay the principal nnd interest lit the nue
determined as described in Section 4 or this Note in SUbstanlially equal installments by tlic Maturiiy Date. 1'hc Note Holder

wiU nOliJY me prior 10 iiie date or chiingc in monlhly payment.

35662154 McK1niiey, J
MULTIST A TE Intt_tFfral ADJUSTABLE RATE NOTE. ONE-YeAR TREASURY INDex. Single Family. FlI/IIIl. Mat Unltorm Inilrumiint

~.i 71 N 1112101.01 Form 3531 1110f
V..I'Mal1Qt9O_....Inç. "OOIl=:d
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(C) Monthly Pn)'nient Changes
Changes in my monthly payment will reflect changes in the unpaid principal of my loan and in the interest r:lle lIiat I

must pay. The Note Holder will detennine my new inielllSt rute and' the chnnged amount of my monihly payiiiont in
accordance willi Seclion 4 or 5 ofthis Note.

4. ADJUSTABLE INTEREST RATE AND MONTHLY PAYMENT CHANCES

(A) Cbange Dates

The inilial fixed interest rate I will pay will change to an adjustable interest mle on the fil1lt day of
Maroh, 2012 , and lIie adjustable incerest rute i will pay may change on lhai day every 12th month therc:iOcr.
The date on which my initial fixed ¡merest rate changes to an adjustllble interest rate, and each date on which my adjustable
interesi nne could change, is Clllled a "Change Once. ..

(B) The Index
Beginning with the first Change Date, my adjustable interest rate will be based on an Jndex. The "Index" is tho weekly

average yield on United Stlltes Treasury seciiñûes adjusted to a constant maturity of OM year, as Il1IIdc available by the

Fedeml Reserve Board. The most recent Index figure available as of 

the dote 45 days before eiieh Cliiingc Oatc is ciilled the"Cuneni Index."
If the Indcx is no longer llviiiliible, tbe Note Holder will choose D new index thllt is based upon eompamblc

infonnation. The Noic Holder will give me notice ofiJiis choice.
(C) CalcuJiitlon of Changes

Before each Change Date, the Noto Holder will caloulate my new inltll'eat rate by iidding ~ree and 250/1000

percentage points ( 3 .250 %) 10 IIie Current Inde:i;. The Note Nolder will
then round lIie resuli of this addition to Ihe nearest one-eighth of one perceniiige point (0.125%). Subjed 10 the limits Sr.'iied

in Secl,ion 4(Ð) below, lIiis rounded amounl will be-my new interest raie until the next Cliunge Oaie.
The Note Holder win then detemiine 1he amount of the monlhly paynilml thai would be sufficient io repay the un¡mld

principal iluit 1 am expected to owe at the ebange Date in full on the Mattirily Oiiie at my new interest raie in substiintiully
equal payments. The result of Ihis calculation will be the new IimOUßt of my monthly paymenL

(D) Limits on Interest Rate Changa
The ¡nlUest mle I om required to pay 

at the first Change Date will not be gn::iter tlien 9. 000 % or less
than 5.000 %. Thereafter, my adjustable interest rate will never be increased or dei:reiiscd 011 lin)'

single Change Daic by more lhan two pcn:eniage poinlS from Ihe rale of interest I have been paying for the preccdlng 12
months. My interesi rale wilJ never be greater than 13 . 000 %.

(E) Effective 'Date of Changes

My new interest rate wiU become effective on each Cliiiiige Date. J will poy tho lIß10unt of my new monllily pnymcni
beginning ou the first monthly paymeni diile after the Cbiin¡e Daie until the amount of my monthly p;iyniciit chnill.'Cll again.

(F) Notlce of Changes

Before iJic effective date of any change in my iilterest rate and/or nionlhly payment, the Note Holder will dcliver or
mail to me II nolice of sucli change. The noiice will include ¡nfonnadon required by law to be given io me iind Iil'lO t~ tido
and telephone number of a person who will answcr any auesiioø I may have: regarding the notice.

(C) Date of First Prindpa. aDd Iilterest Payment
The daie of my first payment consisling of both principal aM Interest Oil this Note (lhe "Fil'Sl Principal lind Intorest

Payment Due Date") shall be !he first monthly payment dale alter the firsi Chiinge Date.

5. BORROWER'S RJGHT TO PR£PAV
I have the right to make payments of principal at any time before they ore due. A piiymeni of principal oiily Is kIlown

as a "Pn:paymcnL" When J mtlke a Prepayment, I will tell the Noie Holder in wriiing that I om doing so. I may nol
designiiio a payment as II Prepayment jf I have not made all tlic: monthly payn1CnlS due under the NOlO.

I may miike a fuJI Prepayment or panial PrepaylnenlS W¡thoiil piiying II Prepayment duirgc. "i'iie Note Holder willllSC

my Prepayments to reduce the iimount of Principal that lowe under this Note. However, iJie Note Holder miiy apply n1)'

Prepayment to lhe accrued and uiipaid interest on lhe Prepayment iiinounl, before applyinG my Pl'ep:iymcnl 10 reduce Uic
Principal amouiit of tlic: Note. If I make a partial Prepayment, there will be no cluiiigcs in the due doie of my monihly
piiyment unless tho Noie Holder agrees in wriiing to those changes. If the partial Prepaymem is made during ihe period

when my monthly payments consist oidy of interest, the iiinount of the monthly payment will decrease for IIic remuiiidcr or
the tenn when my payments consist only of inieresL If the piinial Prepaymeni IS made during tho period whoii my piiymcntii

consist of principal and interest., my pal1ial Prepayment may reduce iJic amount of my montlily p:iymenlS aner Ihe Ii""

Change Date following my portiol Prepayment. Iiowever, any reduciion due to my piiniiil Prcpiiynieiit mllY be on:~ by an
interest ¡ate iucrease.

3S6621S'il
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6. LOAN CllARGES
If a law, which applies to this loan iind which sels mllXimum loan charges, is .(lniilly interpreted so thai the ¡iiierosi or

olher loan charges collected or to be collected in connection with this loan exceed the pennitled Iimiis, then: (n) liliy such
10811 charge shall be reduced by the amount necessniy to reduce the charge 10 the penniltetl limit; lind (b) lIny suin~ Iilroiidy
collected trom me that exceeded permitted limits will be refùrided 10 me. The Note Holder mil)' choose 10 ninkc this reliind

by teducing the Principal i owe under this Note or by miiking a dim:i payment to me. If a refund reduces Principal, thl)

reduction will be treated æ a partial Prepayment.

7. BORROWER'S FAILURE TO PAY AS REQUIRED
(A) Liiie Charges for Overdue Payments

If Ihe NOle HOlder has not received the full amount of any monthly payment by the end of 15.000 calcndiir d:iys

after the diite it is due, I will pay a laie charge 10 the Note Holder. The amount of the chlll'fle will be 5. 000'-'

of my overdue payment of intores.. during the period when my payment is interest only, and of principal lind inlerest
thel'Cllßer. I will pay this Iiite chiirge promptly but only once on ciich late payment.(B) Default .

If I do not pay the full amount of each monl1ily payment on the dille it is due, I will be in default.

(C) Notice of Default
. If I am in defauJt, the Note Holder mil)" send me a written notice telling me that if I do not pay the overduo omount by

a certain liliie, the Nole KOldor may require me 10 pay Immediately the full amount of Principlll thor has nOl hccn paid and

all the inlerest thai lowe on that amount. Thllt dale must be lit least 30 diiys atler the dale on which the notice is IIlliilcd 10
me or deliveted by other means.

(D) No Waiver By Note Holder
Even if, al a time when I am in default, l1ie Nole HoIder,does IIOt require me to pay immediaiely in full liS described

above, ihe Note HOlder will stiU have l1ie right to do so if I am in defiiult at a later tiitle.

(11:) Payment of Note Holder's Costs and Expenses
If the Note Holder has required me to pay immediately in fWl a:i described above, the NOle Holder will have the right

to be paid back by me for all of ils costs and Cltpenses in cnfarcing this Note to the exlent nol prohibiled by iipplíciible law.
Those expeiises include, for example, reasonable attorneys' fces.

8. GIVING OF NOTICES

Unless applicable law requires a different method, an)" notice that must be given 10 me under ihis Note will be given by
delivering it or by mailing it by first class miiil to me ai the Property AddrCS$ above or ai a different iiddrcss if i give the
Note Holder a nOlice of my different addreiis.

Unless the Note Holder requires Q different method, any notice that mllSl be given to the Note Holder under this Note
will be given by mailing it by first elass mail 10 the Note Holder at I!ie address stated in Seatioii 3(A) above or 4t II ditTerenl
address if J am given a nolicc of that different address.

9. OBLIGATIONS OF PERSONS UNDER ntis NOTE
If more than one iiersonsigns this Noie, each person is fully 

and personally obligated to keep all of tllC proinises niade.in ihis Note, including the promise to pay iJia fuj~ amount owed. Any person who is II glJamnlor, surety or C1ldonicr of this

Note is also obligilied to do these things. Any person who lakes over these obligiilions, including the obliir.iliOllll of n
guarnntor, siirety or endorser offbis Note, is also obligated to keep all of 

the promises made in ihis Note. The Noie Holdermay enforce it.,e rights under this Noic againsi each person individually or against.all of US logcther. This means I1iiit imy onc
of us may be requin:d 10 pay all of tiic llinounts owed under Ihis Note.

10. WAIVERS

i lind llJly other person who has obligations under this Note waive ihe riglils of Preseniment lind Noiico of Di.'lhonor.
"Presentment" means the right to require !be Noie Holder to demand payment of IIIllOUI1ts due. "Notice of Oishonor" 111Ctl11$

the right to require tlie Note HoJder 10 give notice 10 other persol1$ that amounts due have not been paid.

II. UNIFORM SECURED NOTE
This Noie is a uiufoim instniment with limited viui:ilÌons in Some jtuisdictiollS. In addition 10 the proteciions ¡iven 10

the NOle Holder under this NOle, a Mongage, Deed orTnist, or Securlly Deed (the "Secunty Insiniment"), daied tiic saillC

date as this Noic, protects the Note Holda from possible losses that might resuli if J do not keep the promisci; I1iiiI i make in

this' NOle. That Scçuriiy Instrument deseribes how and under what coiiditions I may be required to IniikO imiriediiiic payiiiaii
in roll of all amounts i owe under iJiis Note. Some of tJiosc conditions read as follows:

35662154
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(A) Until my inilial fixcd interest mte changes to an udjustable intcn:st røte under the terms siiitcd iii Section 4 ubove.
lJnifol111 Covenant 18 of the Security Instrument sball read os follows:

Transfer ot'tbe Property or a 8enefieiallnCClrl!Sf in Borrower. As used in this Section 18, "Interest in the
Property" means nny legal or beneficial intcrest in tho P.roperty, including, but not limiied to. those benericini
interests triinsfcrred in a bond .for deed, contract for deed, insiiillment sales contriict or escrow agn:enlClll, tlte
intent of which is the transfer oftiUe by BolTOwer lit a future diiie to a pun:lmser.

IhU or any part of the Property or any Interest in the Property Ìs sbld or tliinsferred (or if 8oiTower is not n
natural person and a beneficial intcrest in Borrower is sold or trunsferred) without Lendci's prior wnucn consent,

. Lender may require immediate payment in full of all sums seCured by this Security Instrument. However, this

option shall not be exercised by Lender if 
such exercise is prohibited by Applicable Law.

If Lender exercises this option, Lender shaU give Borrower notice of iiccelenilÏon. The nolice sholl provide :i

period of not less lh!U1 30 days from Ihe date Ihe notice is given in llCl:Ordam:c with Scclion iS within which

Boirower must pay ull SWI1S secured by this Security Instrument. If Borrower fails to piiy these sums poor to lhe

expiration of tliis period, Lender may invoice any remedies permitted by this Securiiy Instnimcnt wilhOllt further
notice or demand on Borrower.

(6) When my initial fixed interest rate changes 10 an adjustable interest mle under lJie lenns stated in SeelioR 4 :ibove,
Unífonn Covcoant 18 of lJie Seèuiity Instniment described in Seetion I 

I (A) above sluill then cease 10 be in effect, andUnifonn Coveni¡nt 18 ofihe Security Instnimenc sluiU instead read os follows:

Transfer of the Property or i Benefkial Interest in Borrower. As used in lJiis Section 18, "Interest in tiic

Property" means any legal or beneficial interest in the Property, including, but not limited to, those beneticial
interests triinsferred in a bond for deed, contract for deed, installment sales contract or escrow agreement, the

intent of which is the trønsfer of title by Borrower at a future dale to a pwcliiiser.

IfulJ or any part ofllie Property or iuiy Interest in the Property is sold or tniiisfeired (or ¡fBorrower is not :i

natural person and a beneficiiil interest in Borrower is sold or transfelTCd) without Lender's prior written consent,
lender muy require immediate payinent in full of all sums secured I;y this Secuiity Instrument. However, thi..l
option shall not be exercised by Lender if such exercise is proliibiled by Applic;ible yw. Lender also sli3U not
exercise this option if: (a) Borrower causes 10 be subinined 10 Lender infonniition required by Lender to evaliiiiic
the intended tninsferee 88 if a new loan were being made 10 the tniiisfcree: and (b) Lender reiisollllbly determines

thai Lender's sec\Uity will not be impaired by the loun assumption cnd lJiat the nslt of a brc;içli of 8ny CXIVCllnnt or

agreement in this SeCluity Instrument is acceptable to Lender.

to the extent pennilted by Applicable Law, Lender may ehiirge a reasonable fee lIS II condition to Lcndci's
consent to the loan osswnption. Lénder also may require lJie transferee to sign lII1 OS5Wnption :igrcemciii lJiiit is
acceptable to Lender l1Ild that obligates the transferee to keep all the promises and agreements made iii Ute Note

lind in this SeCurity Instnimeni. Borrower will conlinue to be oblignted under the Note and ihis Scçur/iy
Instrument unless Lender releases Bonower in writing.

If Lender exercises the option to require immediate puynieni in full, Lender sh:ill give Boirower notice of
acceleration. Thll' notice shiill provide a period of nol less thiin 30 d:!ys from the cløtc Ihe POtiee is given in

accordiince with Section 15 within whích Boirower must pay all awns secured by this Security Instnimcnt. If
Borrower fails to pay these sums prior to the e:'(piradon of this period, Lender møy invoke :my remedies pcnnillcd
by this Security Insltument wilJiout further notice or dem:ind on BolTower.

35662154
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D(S) AND SfAL(S) OF THE UNDERSIGNED.

(Seal)
-Borrower

(Seal)

-Bomiwer

(Seal)
-Bonvwer

.-1711t fD210~O'..

(Seal)
-Bomiwer

35662154

p.s."

(Sciil)

.Borrower

(Seal)
.Borrower

(Setil)
.Bumiwor

(Seal)
.aoriowor

ISlg" Origl""/011/)11

McKinney, J

Fonn 3531 11/01
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ARM LOAN MODIFICATJON AGREEMENT

Mongagoi(s): James H McKinney
Loaa Numbor: 356621 S4-40000

Property Address: Parçel 103-04.o57A Apacho Junçtion. AZ 85219

Qriglnal Loin Tenus per Addendum;
Modlfkd LI'In Termli

NOle OllIe: Fobniaiy 07, 2007

Oii&inal Loan Amount: $408,458.00

Note OllIe: Febniary 07, 2007

Existing Loan Amcuni: 1404,865.57

Note Raie: 7,000%
Noiii Raie: 7.000%

Monihly Payment BffC:Ollve Date; April 01. 2008

M oathly Interest: ',2,382.67

Monthly Payment Effecllve Daio: MRJ' 01. 2008

Monthly InIOl'elI: 11.36/.71

hiieriisi Rate Chango Onte: Man:li,2012
Payment Chango Date; April, 2012
Poriodic Cap: 2.00%
Life Time Cap: 13.000%

Maturity Date: March 01,2037

Interesl/tato Change Onle: March,2012
Paymem Change Date: April, 2012
Periodic Cap: 2.00%
Life TimoCap: 13.000%

Maturity Dalo: March 01,2037

Unused constniction funds in rhe:: amount of $3,592,43 have been applied 10 your principal balance. These fiinds
may NOT be withdrawn in the fu!urc:.

M&/ Marshall and ¡Isley Balik, and rhe undersigned Mongagor(s) hi:reby agree: 10 amend ihe Oniin.i/ Lonn
Tenns of tbe above Mortgage loan to provide for the followirii Modified Loan Tenns:

i. Payment¡

(A) The monthly inii:rcsi payiiieiit shill take effect as OfUiii dnte shown above for ihe

"Momhly Payment Effective Date". I will make my moiii,bly paymcni nn ihc: 1i",1 d"y or
each mcnib beginning on May 01,2008.

(8) EacIi of my initial monihly Interest peymcnia will be in the amOunt of$2.361.72. Thl.
amount may change per the:: terms of my noie.

(C) The ¡meresi ralci sliiiJl I10l chanill until the "Interest Rate Change Date" shown above.
The interest rute mayeliange evi:iy 12 monilis thi:reaI\Clr.

2. The Pnncipal Balance is $404,865.57.

3. All other provisiOiil ofihe originil loan documents as originally cxecuted remain in full force and
clTec:i.

Dated: March 19,2008

M&i Manh.1I and I/sIO)' Bank
11$ Aiient;
Sonia DeBlaO)'

Officer

...i?-f?8
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SECURITY n1'L! AGENqY... .... ... . .

1~-~d\Ul3
ReeÒnl aDd Return to:

,

-" .,
. ~ FIECOADs or:

. , . PINAL COUNrv flF:COAbei:l

: I..AIJA4 DEAN-LYTLE

"'

KON~R ~CORPoRATlON

11OOlOWN &: COUNTRY ROAD.
SUJ1ë16QO

ORANGE. CA 92868

~/~: O¡/02/091624
1'JtE: $14 . 00PAGBS: 2
I'JtE NOHB£a: 2009-091736

ASSIGNMENT OF DEED OF TRUST

FOR V ALUE RECE!VED, MotI MARsHALL & lLSLEY .BANK, a Wiscoiisin Corpa.-atioii; its succeasors iind

- """"......"'" -.. -....... """""""ri :.. _"'" _,
all its ri$httide aiidinir:rest iii imdto a certain IDClngage exc:euted by, JAMES El MCKINNEY, ANtJÏ''M.A1UUED MAN,
Daæd FEBItUARY 7, 2007, to MIl WiR.S!W..l & II.SLEY lWlC , and rocorded on FEBRUARY 9,
2007, IN DOCUMENT NUMBER 28111-o17S'7Z of 

Official ROOOTds in !be 6ffice oflbe Co1mty Recorder of PINAL, which
eiieiimbers the following described property, to-Wit:

Legal Description:

SEE A IT ACHED LEGAL

Daæd lhis 4n1 Day of AUGUST, 2009,

STATE OF WISCONSIN )

)5S,
County ofWaiikesIia )

The fOregoing Assigimiai;i of 
Deed of1nist was swam to, subscribed and ackDowledged before me 1bis 4.

day of August, 2009, by John A. Miiroiii lllld Cheri M. Mami, who is persoiiaIly bow to me to be the Vice President

and Assistiixit Vice President orM&! MARSHAIi & ILSLEY BANK. iiiid 1bat said iiisiiim:ieøt WIlS signed OIl

bcWot""_ -ß-

(~t/ i¡ AI? ....~

/ ~O )- ) 'MArTHÊWPLoTZ,Notary ,

~, -.- " My commissÎOll will expiRi Oei.obcir 16, 201 i098=2134-40000

This iiistnimimt was drafted by: ~ IP.... ,Q U B L \ Ci ... ~¡;(Pl'" ,,:.~;CAlWLYIf ntlEGER ll~~O'" '''SCO~
i\,\\.fc~~

~:~BAm

J . 'Vice Presiilciit '

A~JÓ1~~
Cheri M. Mmiii, Assistiiiit V'ioe ~

EXHJBfr 3
KONDAURlMcKinneY-00046_
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, r;HI~AGO TITLE INSURANCE COMPANY
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DEED OF TRUST

DEFINITIONS

Words llSed in muliiple sections or'1his document 'ore defined below aDd other WOrdii ore dcfincd iii

Sections 3, 11, J 3. 18, 20 and 2 J, Ceitllin rules regarding lhe 1I$lIge of words u.eed in this document un:

0150 provided in Section 16,

(A) "Security Instrument" means this.cfoeUlnent, which is daiedi'ebniary 07, 2007
together With all Riders 10 this document.

(8) "Horrower" is James H McKinney, an unitia.ri:ied man

Borrower is IIle trustor under this Securiiy Jnstnimc:mi. Borrower's mailing oddress is

618 South Wickiup, Apache Junction, AZ. 85219
(C) "Lender" ii M&1 Marshall & 1ls1ey Bank

Lender is a Corporation
organized Dnd existing under the laws of the State of Wiscons:i.n

XXXXZ1S4
McKinney i J

form 3003 1101 (rev. flO2)
ARIZONA-SIngle FamilY-fannie Me./Freddle Mac UNIFORM INSTRUMENT
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Lendets mailing address is 770 " Water Street
Milwaukee, WI 53202
Lender is lbe benerlcilU)' under ihis Security InsàumCllt.

(D) ''lrustee" is CJllCAGQ :riT:i:.z INSURANCE COMPANY

25ÕO S POWER BD STe 101, MESA, AS 85209 . Trustee's mailin¡; address is

(E) ''Note'' means the promissory note signed by BolTOwcr and daled Fabruai:y 07, 2007
The Note Slllte:s lliat Boirower owes Lender Fow: Hiiiielracl tight 'J.'bouaand Four Hundred
FiftY-Eight aDd O/iOOth. Dollars

(U.S. $ 408, .S8 . 00 ) plus intere.st. Borrower has promised to pay this debt in reguliir Penodic

Paymeni:i and to pay llie debt in full not later Uian Niu:c:h 01, 2037
(F) "Property" meaiis llie property that Is described below under ibe heading "Trunster of RighlS in llie
Property."

(G) "Loan" means llie debt evidenced by ibe Note, plus intcrest, any prepayment charges and Inte charges

due under the Note. and aU awns due under lliis Security Instrument, plil$ interest,

. (H) "Riders" means'all RideI$ to this Secwity Instrument that arc executed by Boirower. The following
Riders are to be executed by Borrower (check box as applicable):

~ Adjuslllble Rate Rider § Condominiwn Rider § Second Home Rider
Balloon Rider Planned Uoll Development Rider 1-4 Family Rider

VA Rider Biweekly Payment Ridcr Other(s) rspccity)

(I) "Applicable Law" meaiis all CQnlrolling applicable federal, stalc amI Iociii slIIlutes., regulatiol18,
ordinances and adminii¡Ulltive iules and .orders (thai have the effect of law) lIS well 

os iill applicClble finnl,non-appealable judicial opinions,
(J) "Community Association Diles, Fees, and A'Sessments"meiins all dues, fees, assessments and other

chæ¡es tJiat are imposed QII Borrower or the Property by II condominium ßSlOCi3lion, homeowners

association or similar organization,
(K) "Electronic Funds Transfer" mciins any transfer of f\inds, other llian II tronsaction originated by

cJieck, dnift, or similar paper instrument, wlùch is inltia!Cd Ihrough an electronic terminal, telephonic
jnstnimeni, computer, or magnetic tape so III to order, insiiuct, or autliori:z:c a financial institution to debit
or credit an acco\UJl Such tcnn includes., but is iiot limited to, poúit-of-sale triinsfelS, autoiniilC(! telli:r

machine tninsaetiollS, tniiisfers iiutiated liy telephone, wire transfers, and automated clearinghousc
transfe1'$.

(L) ''Escrow Items" means lhose Items that are described in Section 3.
(M) "Misc:ellaneoqs Proceecb" means apr compeiisatJon, settlement, award of damages., or prvceeds paid
by any third party (other llian insurancc proceeds paid undcr lhe covenigcs dcscnbed in Section S) for: (i)
damage to, or deainiction of, the Property; (ii) condemnafion or otJiec- taking of all or any pnrt of the
Property: rui) convej'llllce in lieu of condeimiatioD; or (iv) misrepresenlations or, or omissions as to, thc
value and!or i;ondition of liie Propcriy.

(N) "Mortgage Insuraiic:e" means iiisumicc protecting Lcnder iigaiJlSl llie nonpayment of, or default on, .
thc Loan.

(0) "Periodic Paymen'" means the regularly scheduled amount due for (i) principal iliid interest under the
Note, plus (ii) any amounlS under Section 3 of 

this Secwiiy InsltUmeiu.
(P) ''RESPA'' means the Real Estate Settlement Procedures Act (12 U.S,c. Section 2601 et seq,) and its

implemcnting IllgulSlion, Regulation X (24 C.f.R. Part 3500), as~might be coded froin time 10

~lS4 MclUnney, J
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timc, or any additional or succc:5iior legislation or nigulation thitt governs tJiC same subject muller, As iised
in ihis Security Insiiumeni, "RESPA" refers to all rcquinimel1ts lind reslrieiions Ili.it arc imposed iii regl1rd

10 a "federally reluted mortgage loaii" even if lhe Loan does 110t qwilifY lIS II "federally relaied mongiige
loan" under RESPA.

(Q) "Successor in Interest of Borrower" means lilly party that bas laken title to the I'ropeny, whether or
not that party has assumed Borrower's obligations under the Note and/or ihis Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY
This Security Instrument secwes to Lender. (i) the repayment or the Loan, and all rencwnlll,

extensions lIIld modifications of the Note¡ and (ii) the p,ert'onnance of Borrower's covenants and
agreements wider this Security Instnimcnt and the Note. For ihis puipose, Borrower ilTevOCllbly gmnl$ and
conveys to Trustee, in iiust, with power of sale, the fOllowing described property loi:iited in the

County . of Pinal.

rrypc of Recording JurfidlctloiiJ (Namc or Recordina Jurl.dlcikiiiJ
PARC2L A, OF R1ilCORO OJ!' StJR.VEY, R1ilC01tD2D IH BOOK 17 OF SURVEYS, PAGe 041

AND BOOK 17 OF SURV2YS, PAGE 205, R1ilCORDS OF PllQL COUHn, ARIZONA BEING
THE NORTH HALF OF 'lIfE !iOR'lHEAST QUARTER OF THE SOUTHEAST QUARTER OF Ta
SOUT!IW£S'l' Qt1ARTl:R OF i'SB SOUTHWEST QUARTER 01' SECTION 22, TQWNSH:IP 1
NORTH, RANGE 8 ii:AST, OF '1'RJ: GILA AND SALT AIVER BASE AND MERIDIAN, PINAl.

COtlN'l'lr, ARIZONA; EXCEPT ALL THE COAL, OIL, GAS AND OTHER MINERAL DEPOSITS
AS RESERVED 'ONTO THE UNITED STA'l'ES OF AMERICA IN '!'HE PATEN'!' TO SAID LAm).

Parcel 10 Number; 103-04-05706 (COVtu:ii: more)
P.rcel 103-04-0S7A
Apache Junction

("Property Address"):
TOGETHER WITH all the improvements now or helC4flcr erecied on lhe properly, iuid all

easements, appurtenances, and rixiures now or hereafter a part of the propcny, All replacements :md

additions shall also be covered by Ihis Security Instrwnent. All of the foresoin¡ is relerNd to iii litis
Security Instromeni as we -Property, ·

BORROWER COVENANTS lhat Borrower is lawfully seised of the estme hereby conveyed and Ji.i.'1

lhe right 10 grant and convey the Property and tbat lhe Propeny is unencumbered. excepl for eneuinbniiltCll

of record. Borrower Warrants and will defend generally the tide to the Property againsi all claim.'! lind
demands, subject to anyençumbnil1Ce$ ofrec:ord.

n.ns SECURITY INSTRUMSNT combines unjfomi covenants for niilional llSC iiiid non-wiifomi
COvenanlS wiih limited variations by jiuisdicùoii 10 constitute a uniform security jnSlnimcnt covering real

property,
UNIFORM COVENANTS, Borrower and Lender covenalit:tOO agree as follows:
i. Payment or Principal, Interest, Escrow Ifems, Prcpayinenf Charges, lind lAte CJiargCll.

Borrower shall pay when due tJie principal of, and inlerest on, Ihe debt evidenced by the Note and tin)'

prepayineiit charges and laic cbarges due WIder the Note. Borrower shall also pay tìinds for Eserow Itciiis

XXXX2154 ~ McKinney, J
~-6(AZ) IlIZ") 'lgJ3 01 18 /' r Form 3003 l/01 (r.".6/02)
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pursuant to Section 3. PaymenlS due under Ihe Note lind IJlis Secunty InslnJniont shall be made in U.S.
currency, However, if ony check or other instrument received by Lender as pøyment under Ihe Noto or Ihiii

Security Instrument is returned to Lender unpaid, Lerider may require: that any or nil subsequent pøymcliL~

due under the Note and this Security liis1rUmCnt be made in one or more of ihe following fortns, lIS

selected by Lender: (i) cash¡ (b) mpney order; (c) certified check, biink check, trcasiircf s check or
i:asliiei's check, provided any such check is drawn upon an inititution whose deposits are: insured by a
fcdiiral agency, insinimencality, or entity; or (d) Electronic Funds Transfer.

Piiyincnts an:: deemed received by Lender when received lit the JOClIiion designated in thc Note or lit
such other locaûon as may be designated by Lender in acc:ord:ince with die notice provisions in Section IS.
Lender may return any piiyiuent or paniai payment if tiie payment or panial piiymciits llJ'C insufficient 10
bring the Loan Curreni. Lender may IIccepC any paymenl or partial payment insufficient to bring the Loon
current, without waiver of any rights hereunder or prejudice 10 ilS nghts to refuse such pnymont or p.irtial
payments in iJie futW'll, but Lender is not obligated 10 apply such paymcnlS ai the time such paynicnlS :ire

accepied. If each Periodic Piiyment is applied as of ¡Is scheduled due date, then Lender necd not poy
interest on unapplied fi.inds, Lender may hold such unapplied funds until Borrower makes payment 10 bring
Ibe Loan current, If Borrower does nol do so wiiJiin 0 reasonable period of time, Lender shall either apply
such funds or return them to Borrower. If noi applied earlier, such funds will be applied 10 the OUi.~lnnding

principal biilance under ihc Noie immediately prior 10 foreclosure. No offset or claim which Borrower
mighi have now or in !he fuiure against lender shall relieve Borrower froni making payments due under

the Note and Ibis Security Inslriil1lc:ni or perfonning the covenanlS and agrecmenL, secured by this Securiiy
InstrumenL

i. Application of Paynieiit.l or Proceeds. Except liS otficiwise dcscn'bcd in thÛl Section 2, all

poymelilS accepied iind applied by Lender shall be applied in the folJowins order of prioriiy: (a) intcrest

due under the Note; (b) principal due under the Note¡ (0) amounlS due under Section 3, Such piiymclIlS

shall be applied to each Pcnodic Paymcnt in the order in which ii became due. Any rcnUliiling IIDloiiiilS

shall be applied first 10 la.te ebarges. second to any other aroounis due under this Security Insirument, and
then to reduce the principai balance of the Noie.

If LCllder receives II payment from Borrower for II delinquenl Periodic Payinent which incltides a
sufficienl amount lQ pay any late chai¡e due, tiie piiymc:nt may be applied to the delinquent payment and

the late charge. irmore thiin Dl1C Periodic Payment is ol1lstandini. Lender may apply any poymelJl n:ccivcd

from Borrower to the repayment of Ibe Periodic PayinenlS if, and to the ClCtent thai, each pnynicnt can be

paid in fulL. To the extent lhat any excess exiiis aller the payment is applied to tJie full payment of one or
more Periodic Payments, such excess may be applied to any We chiirges duo. Voluntary prcpayinents shall

bei applied tirst to any prepayment charges and Iben as described in the Noie.
Any appliClltion of payments, insurance proceeds, or Miscellaneous Proceeds 10 principal duo under

the NOle shall not extend or postpone the due date, or change ibe amount, ofthc Periodic PnynlcnlS.
3. Funds for Escrow Iteim. Borrower shaD pay to Lender on the day Periodic Payincl11s iirii due

under the Note, until the Note is paid in full, a sum (lbe "Funds") to provide for payment or DlllOulils due

for: (D) laxes and assessments and other i!elns which ciin attain priorily over tJùs Securily Insirumcnt :is a
lien or encumbrance on Ibe' Property; (b) leasehold payments or ground rcnlS on the Property, if aii)'; (c)
premiums for any and all insurance required by Lender under Seciion S; and (d) Moiiguuc IilSUmncu

premiums, if any, or IIny sums payable by Borrower to Lender in lieu of IIic paymcnt of Mortgiigc
Insurance premiums in iiecordance wilh lhe provisions of Scclion 10. Tfiese i!elß$ iire ciilled "E.'lCrow
lleins." At originalion or at lilly time during the term of the Loan., Lender may rcqiiin: IMI Community
Association Diics, Fees, and AssessmerilS, if any, be escrowed by Borrower, and such dues, fees and

assessments sltal1 be lili Escrow item. Borrower shall Prompdy furnish to Lender all notices OfamounlS 111

be paid under this Seclion. Borrower shall pay Lender iJie Punds for Escrow Ilcms unless Lender waives

Borrowets obligation to pay the Funds for lIny or IiJl Escrqw Items. Lender may waive Borrower's
""i;..... "I"Y" '-""'" F_....,. "'.. _ ,_ oJ ~ -.....,...of..
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iii writing, In !he event of such waiver, Borrower shiill pay directly, when and when: payable, ilie IIll10wils

diiii for any Eserow Items for which payment of Funds bas been waivld by LendCT and, if Lender requirc:s,
shall furnish to. Lender receipts evidencing such payinent within such iime period os Lender may require.

Bonower' 5 obligation to make such payments and to provide receipts sli:ill for all purposC$ be dCllmed 10
be a covenant lind agreement contaiiied in this Security Inslnuneni, as the phrase "coven:int and agreement"
is used in Seçijon 9. If BonowCT is obligated 10 PDY Escrow Items directly, pursuDnt to a wDivor, and

Borrower rails to pay the amount due for an Escrow Jiem, LendCT may exercise ils rights under Section 9
and pay such amount aiid BOITOWCT shall then be obligaled under Sectioii 9 to repay to LendCT liiiy such

8lnOWlL LendCT may revoke 1Jic waiver as to any or iill Escfow ItelllS lit any time by a notice given in
accordance with Section i S and, upon such revocalion, Boirower. shall pay to Lender aU Fund.e, and in
such aniounts, that are then Rquired under this Section 3.

Lender ttlay, at-any time, colleci aod hold Funds in an amount (8) sufficient 

to pennit Lcnder 10 applythe Funds ai the time specified under RESPA, and (b) noi to exceed llie maximum amount a lender can

æquire wider RESPA, LcndCT shall estimate the amount of Funds due on the basis of CUlTelii data lind
reasonable estimates of e;(pcnditures of future Escrow Items or otherwise in accordnnce with Applicable
Law.

The Funds shall be held in aii institution whose deposits iirc insured by II federal ngeney,
instrumentality, or entity (including Lender. if Lender is an instituiion whose deposits are SO insui'cd) or in

any Federal Home Loan Bank. Lender shiill iipply the Funds to PllY the Escrow Iiernll no Iliier thnn the iime
specified under RESPA. Lender shall not cliarge Borrower for holding lind applying the Puiids, nniitillily
analyzing tJié escrow accoUl11, or verifYing the Escrow Items, unless Lendcr pnys 8onower inleresi on the

Funqs and Applicable Law pemiits Lender to make such a charge. Uniciis nn agreement is made in writing
or Applicable law requires interest to be paid on the Funds, Lender sliall nol be required to pay Borrowcr
any interest or earnings on the Funds. BolTOwer 3Dd Lender can agree In writins, however, Uuit interest
shall be paid on the Funds. Lender shall give to Borrower, without charge, an aMual accounting of Ihe
Funds as required by RESPA,

If there is a surplus of Funds held in escrow, as defined under RBSPA, Lender shall aCCOunt to

Borrower for t1ie excess funds in accordance with RESPA, lftherc is'll shortage of Funds held in C$Crow,
lIS defined under RESPA, Lender shall notifY BolTOwer os required by RSSPA, and Boirowc:r M:ill plly II)

Lender the amount necessaiy io make up the shortage in accordance with RESPA, but in no morc than 12
monthly payments. If there is a deficiency of Funds held in escrow, as delined under RESP Å, Lender sooll

notify Borrower as required by RESPA, and Borrower shaU pay to Leiidet the amount necessary to rimke
up the deficiency in accordance with RESPA, but in no more than 12 mOlltlily piiYlllents.

Upon piiyment in full of all S\lIJI$ secured by ihis Security Insirumeni, Lender shiill promptly refuiid
to Borrower any Funds held by Leiider.

4. Charges; Liens. BorrOWCT shan pay all taXes, assessments, charges, fines, and imposiiloiis
al!Jìbutable to (be Property w1úch can iittain priority over this Security lnstnrment, leasehold p:lymcnts or

ground rents 011 the Property, ifany, and Conununity Association Dues, Fees, lIRd Assessments, if 

aiiy. Totlie extent that these Iterns arc Escrow Items, Borrower shall pay them in the InannCT provided in Section J.
BolTOwer sbiul promptly discharge any lien which hll$ priority over this Security Il1$tnimenl unles.~

Borrower: (a) iigrees in writing to the payment or 
the oblíg:ition secu~ by the lien in II manner :iCCcplable

to Lender, but only so long as BoITower is pedonniiig sw.::h agr~eni; (b) conlests the lien in good faith

by, or defends agiiinst enforcement of tho lien in, legal proceedinp which in Lcndet s opinion opera 

Ie toprevent the enforcement of the lien while t1iose proceedings are pending. but only until such proceedings

are concluded; or (c) secures from tJie holder of t1ie lien an agreement SDlisfaclory 10 Lender subordin:iting
t1ie lien to this Sccunty Instrument. If LendCT dctermines tliat Dny part of the Property iii Stlbjeci 10 a lien
which can IIttain priority over this Security Instnuneni, Lender may give Borrower a notice ideniifying the

.of(Al) pio". "'h/IS
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lien. Wilbin 10 days of Ibe dale on which Ibul notice is given, BOll'Owcr shall satisfY die lien or I:ike oiie or
more of the actions set forth above in Ibis Section 4,

Lender may require Borrówer to puy a one-time charge for a real estale iwc verifiClition :indfor
reporting service used by Lender in connection wilb Ibis Loan.

S. Property Insurance. Borrower sluiIJ keep the improvements' now existing or hCI'tQllcr erecled 011

Ihe Property insured against loss by tire, /wards included within ihe teiin "extended co\'emgc, n nnd P1IY

other hazards including, but I10t limited to, earthquakes and floods, for which Lender requires inSllmncc.

niis insurance shall be maintained in tJie amounts (including deductible levels) and for tJie periods toot
Lender requires. What lender requires pursUlJni to \he preceding sentenccii cnn change during the term of
the Loan, The insurance camer providing Ibe insunince shall be èbosen by BolTower subjec:i to L~der' s
n¡lit 10 disapprove Borrower's choke, which right shølJ not be exercised unreasonably. Lender mny

require BolTower to pay, Ù1 connection with lhis Loaii, either: (a) a one-time charge for flood zone
deieiminltion, certificatíon and tracking services; or (b) a one-lime charge for l100cl zoiic deleiminalion

and certification services and subsequent charges each lime: remappings or slniimr changes occur which
reasonably might affect such detennination or certi fication. BolTower shall also be rcspomiiblc for the
piiyment of any fees imposed by the Federal Emerg~cy Manosement Agency in coimc:clÎoli wilb Ibe
review of any flood ZOne dCleimipalion resulting from an objection by BOITO\VCr,

If BolTower fails to mainiaiii any of the coverages desçrjbed above, Lender may obiaiii lnSW'lJllcc

covemge, at Lender's option iind Borrower's expense, Lender is under no obligalloQ to PUrc/illSC aiiy
partieular type or amount of coverage. Therefore, sucb eovemge shall cover Leiidet, but niiglii or mighl
not protect BolTower, BolTower's equity in Ibe Property, or the contents of tlie Propeny. agøinst any riiik,

hazard or liability and mighi provide grealer or lesser coverage \han was previOUSly in effect, Borrower

acknowledges that the cost of the insuriincc covemge so obiained ml¡lit Signiticantly c:(cccd the COst of
insllJ1lncc that Borrower could lmve obtiiined. Any amoiints disbursed by Lender under this Scction Small

become additional debt of Borrower sccured by this Seciirily (nstiiimeni. TIiese :iinouiils shall bear intcrc.~t
al the Nole nue from the daie of disbursemenllJJld shall be payable, wiih such inlerc:st. upon notice from
Lender 10 BolTOwer requesting payment .

All insurance policies required by Lender and renewals of such policies shall be subject to Lcndor' II

right to disapprove siich policies, shall inClude a standard mongage clause, and slmll nnnie Lender lIS

mortgiigee and/or as an additional loss payee. Lender shall have \he right to hold the pollcieii and renewal
certiflcates. If Lender requires, Borrower sliiill promptly give 10 Lender all receipts of pnid premiums nnd
renewal notices, If Borrower obtains any foim of insurance coverage, not oihcrwise required by Lender,
for damage to, or dosiruction of, lIie Property, such policy shiill include a st:indnrd mongage CIIIllSC and

shall niune Lender liS mortgagc:e and/or as on iiddi1iOlllllloss payce.
In the event of loss, Bosrower shall give prompt notice to the insuroncc c..irrior lind Limder, Lender

may miike proof of loss if nol made promptly by BolTower. UnJcss Lender and Borrower otheiwlsc IifVCO

in wriling, any insuronce proceeds, whellier or not the underlying insiimiicc Wllll required by Lender, shiill

be applied to restoration or repair of Ihe Property, if Ibe reslOration or rep4Ír is economjça/ly fciisiblc and

Lender's security is not lessened, Dunng such repair and resioration period, Lender shall have ihe right 10
bold such insurance proceeds witil Lender has bad an opportunity 10 inspeci sucb Propeny 10 ensure the
work has been completed to Lender's salisfaction, provided thai such inspecilon shall be undeniik&.'tl

promptly. Lender may disbllI3e proceeds for the rep¡iirs lind resloration in II single paymeni or in II series

of progress payments IlS the work is completed, Unless an agreement is mnde in Writing or Applicable i.:iw
requires interest to be paid on such insumJlCe proceeds, Lender shllll not be required 10 pay Borrówer any
interest or earnings on such proceeds. Fees for publie adjusters, or other tbird panies, Rltained by
Borrower shall nol be paid out of lIie illSurnnce proceeds and shall be lIie sole obligation of Borrower, If
Ibe resioration or repair is not economically feiisible or Lender's secUrity would be 1es.1ellCd, IIle insunince

proceeds sliiill ~ applied 10 the SUl1U secured by diis Sccuriiy Instniinclll, wheihcr or not then due. with
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the excess, if any, paid 10 Borrower. Such iD$\lntoce proceeds shall bc applied in the onfer provided for in
Section'2.

If 8oirower abandons the Property, Lender may file, negoliale and setllc any Ilvailiiblc insurnnce
claim and relaled matle1'$. If Borrower does nol respond within 30 days 10 a noticc tiom Lender Ihni tho
insurance carrier has offered 10 setlle a claim, then Lender miiy negoiiate and setlle t1ie claim. The 3Q.day

period will begin when the Il/)tice is given. In eillier event, or if Lender acquires the Property under

Settion 22 or olheiwise, Borrower hereby lISBigns 10 lender (a) Borrowet s rights 10 any insur:it'lcc

proceeds in an amount not to eiccced the amounts unpaid under the Note or this Seciiniy Insirument, Bnd
(b) any other of Bôrrower S rights (other 'than lIie right 10 any refund of unciimed preiniwTls paid by
Bomiwer) under aU insurance policies covering iJie Property, insofar ;is such nghts are applicable to the
covc:nige of the Proplll1y. Lender may use the insllliUlcc proceeds either to repair or reslore the Propcny or
to pay 8ß10Wlts unpaid under iJic Note or this Security Instrument, whether or not then due,

6. Ol:c:upaney, Borrower shall occupy, establish, and usc tho Property as Borrower's principal
residence within 60 days after the ex~íon of this Security Instrument Diid sbiiIJ coniinue to occupy tho

Property as Borrower's principal ~idence for at least one year after the date of occupiincy, unless Lender
oiJiciwise agrees in writing, which consent shall not be unreasonably withheld, or unless extenuating
circumslances exist which arc beyond Bomiwei's control.

7. l'reservution, l\1alliteaince ADd Protection of tbe Property; Inspectiòßs. Borrower shall 1101

destroy, damage or impair the Property, allow the Property 10 detcriomte or commit WIlsie on Ihe

Property. Wheiher or nol Borrower is residing in the Property, Borrower shnll maintllin the Property in
order to prevent the Ptopeity Irom deteriorating or decreasing in value due to its condition. Unless it iiÌ

dctennined pur.iuallt 10 Seotion S thai repair or æsioration is not economically feasible, Borrower sliiill

promptly repair the Property if damaged to avoid tiirlher delerioralion or 'damage, If insumnec or
condemnation proceeds lire paid in connection with damage to, or the tiiJcing of, the Property, Boirowcr
shall be responsible for repairing or restonng the Property omy if Lender has released proceeds for such
purposes, Lender may'disbuise ptOCc:eds for the repairs iind restonition in II single payriieiit or in u scrics of
progress payments as !he work is coniplelcd. If the insurance or condemnation proceeds arc not sufficient
to repair or restoæ the Property, Borrower is not relieved of Borrower's obligiiiion for the completion of
Buch repair or restoration,

Lender or its IIgent may inalce reasonable entries upon lIIld inspections or Ibe Property. If ii ha.~
reasonable cause, Lender may inspect the intenor of the improvements on the Property. Lender sJi:i1l give

Borrower notice at the time of or prior 10 'such an interior inspeelion specifYing such reiisonnble cllusc.
8, Borrower's Loan App'k:atloø. Boirower shall be in defauli if, during the Lonn application

process, Borrower or lilly persons or entities actipg at iiie direction or Borrower or with Borrowc(i
knowledge or consent gave materially fiilse, misleading, or inaccurate inlònii;ilÍon or SWICliicnts 10 Lender

(or failed to provide Lender with maleriaJ information) in conneclion with the Loan, Mlltcriiil

representaiions include, bui ~ not liroiled to, represenlations concerning Borrowct s occupancy of the

Property as Borrower's principal resideiice.

9. Protec:tion or Lender's '.tere;! in the Property lind Riglits Uader tlils Sec:urity Imlruaien,. If
(ii) Borrower raìls 10 peñonn thr: Ç()venaiiis Dnd agreements contained in thjs Sce:urity 111lIb'Uinent. (b) there

is a legal proceeding that might significiinlly affect Lendei's intcre.si in the Propeny IIncVor risJits wider
this Security IlIStniinenl (such as II proceeding in bankruptcy, probate, for condcrnnnlion or forfeiture, for
enforcement of a lien which may atlain prioriiy over this Sccwily liistniiiii:nt or to enforce Iiiws or
reguIDtions). or (c) Borrower bas abandoned iJie Property, then Lender inay do and pny for whaiever iii

reasonable or appropriate to protect Lender's interc:at in the Property and risJits under \hiii Si:curiiy
liistnimenl, including protecting and/or assessing tlie value of tlie Properiy, and securing and/or rcpairinS
iJie Propc:riy. Lender's actions can include, but are nOl limited to; (n) paying aiiy sum., secured by:i lien

which hils priority over this Security Jnstniment; (b) appearing in coun; and (c) piiying l'CllllOnablc
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aitonieys' fees to protect its irite~t in the Pl'Openy andlor nghlS under this Sci:urily Instrument, including
i¡s secured posiûoii in a blInkruplcy proceeding, Securing lIie Property includes, bul is not limited to.

entering the Property 10 make repuirs, change ioas, replace or board up doors iind windows, drain Willer
from pipes, eliminate buiJdins or other code violalions or dangerous conditions, and havo utilities tiimed

on or otT. Although Lender may take action under lhis Section 9, Lender does not have to do so and is not

under Dny duiy or obligation to do so. It is agreed that Lender incurs no liability for not tiikinC any or all

actions autborized under this Seelion 9.
Any anlOunlS disblll'Sod by Lender under Ibis Scçijon 9 shall become addiiional debt of Borrower

secured by this SCCurity IlIStiumellt, These amounts shall bear interest at the Note mte lroin the d3lc of

disbursement and sliiill be payublc, with such inierest, upon notice from Lender to BO!TOwor reqiieslin¡
payment.

If tlûi Security Instnll1leln is on a leasehold, Borrower sliall Ç()fflply with all Iile provisions ot iho
lease, If BoJ1'ower acqui~ fee iil/e to the Property, the leasehold and the fcc tiUe shiill not merge unlcss

Lender agrees to the merger in Wnling,
)0, Mortgage Insurance. If Lender required Mortgage Insuiancc as a condition of maJdng the Lonn,

8onower shall pay ilie premiums required to maintain the Mortgage 11\ßUral\ce in effecl. ir. for lUIy ro:ison.

iJie Mortgage r nsiinuice covemge required by lcndeir ceases 10 be available from the u1Ol'lgiJgc insurer lhat
previously providc:d such insuiance and Borrower WQS required to make 5epanilely desip¡iWd piiymcntii

toward the preminms for MOI1pgc Insumnce, Borrower shaU pay tiio prctliiums required to obliiiii

coverage substanuiilly equivalent to the Mortgage Insunince previously in cfTeçi, ai a cost substantially
equivalent to tiie cost to Borrower of the Mortgage Insumnco pnwiously in effeci, from an Iil1cmntc
mORgiige \nsurer 'selected by Lender, If substantially equivalc:iit Mortg:ige Insunincc covenisc is nol

available, Borrower slialJ continue to pay to Lender the iimoiinl of tJic separately designated piiyiricnls thiit

wen: due when the insuiance covenigc ceased to be in effect. Lender win accept, IlSC Ilnd relain these

payments 118 il non-refiindable lollS reserve in lieu of Morigage Insurance. Such lOBS reserve sh...11 be

non-refundable. notwithstaiiding the fiic:t that the Loan is ultimiitely paid iii fulL, Ilnd Lender shall noi be

required to pay Borrower my interest or earnings on such Joss RlSCI'Ve. Lender enn no longer require Io.~
reserve payinenls if Mortgiise Insumnce coverage (in the amount and for ihe period that Lender require.',)
provided by an insurct seleeted by Lender again becomes iivailiible, is obtained, iuid Lender reqi1Íres

separately designated payments toward the premiums for Mortgage liisumnce. If Lender required Mortgage
Insurance as a condition of making tbe Loiin and 8orrower WI\S rcquin:d io make i;cpiinitely dc:iisiiotcd
paymen¡s toward the premiums for Mortgage rnsunince, Boirower stiall pay ilic premiiuns ~uircd to
maintain MOl1gage Insurance in effect, or to provide 0 non-refundable loss reserve, until LciuJets

requirement for Mortgage Insunince ends in accordance with oily wriiien iigreemeiii between Borrower lind
Lender providing for such terininiition or uritil tcnnination is requiicd by Appljç¡¡ble Low, Nothing in this

Section 10 affeelS Borrower s obligation to pay inicrest at the rate provided in l1ie Note.
Mortgage Insuraøc:e reimburses Lender (or any entity tiuit purc/v:ises the Noto) for c:crtain losses it

may incur if Borrower does not repay ilie Loan as agreed. Bomiwcr is not tl plIny to Ihc Mortgllie
InsWllllCll,

Mortgage iiisureni evaluate ilicir total risk on all such insuraiicc: in force from lime to time, lind lIlay
enter into agTeemenls with otlier parties Ihat sIiare or modity tlieir risk, or reduce losses. TIicst: agreemenis

are on tenns and condiiions 1hat are satisfaotory to the inortgage insurer and tlie other party (or piu1ic.'1) to

liiesc iigrcemen¡s. These agreeincntl may require iJie morigngc Insurer to InakC paymcn¡s using liiiy source

of funds that iJic mortgage insurer may have available (which may include funds obtained from MOI1gagc
Insuriince premiums).

As ø result of these agreements, Lender. any purchaser of Iho Note, llnother insurer, any reinsurer,
any other entity, or any affiliate of any of the foregoing. may receive (directly or indirecily) iinlounl.,1 tlUlI
derive from (or might be cliaiacleri2cd as) a portion of Borrowets payments for Mortgage Insumncc, in
c.xchmge for shanng or mod.ifYjng ilie mortgage insiin:t s risk, or reducing 10ssC$, If such ai,;n:emeiit
provides that an affiliiile of Lender takes a shiirc of the in.~s risk in exehiingc for a shore of the
premiums paid to the insurer, the arrangement is often temied ftcsptive reinsuroncc." Further:

(i) Any suell agreemen.s will iivt .!Teet the iimoiiacs that Borrower bas agreed to pay for
Mortgage Insurance, or .n)' otller 'erms or tbe Lou. Such :tgreements wi. Dot increase tbe aQlOUII'

Borrower win owe for Mortgiigc IQSllrani:e, lind they WILL not entitle Borrower to lIay rerund.
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(b) Any such agreements will not affect the rights Borrower hai. if any. with respect to the

Mortgage Insiiriince under the Jlnmeowßl!I'S Protection Act or 1998 or any otlier Iiiw. 1'hl,'lIe rightll

may i"e1ude tbe right to receive certain disclosures, to request and obtain clIncell.'lon of tile
Mortgage Insurance, to have the Mortgage IQslirance terminated autanl/ltic:lIly, iind/or to reeei\'c II

refund of iny Mortgage Insurance premiums tllat were unearned at the Uiiie of such ciuicelliition or
termination,

II. Assignment of MiscelllIneous PrOC:eeds¡ Forfeiture. All Miscellaneous Proceeds arc hereby

assigned to lIIld shall be paid to Lender.
If the Propeny is .damaged, such MiscelJaneous Proceeds shall be applied to restoration or repair or

the Propeny, if the restoration 01 repair is economically feasible and Leiidets seciinty is 1101 lessened.

During such l'epair and restomtion period, LCllder shall have the right to hold such Mi.eicell:ineous Proceeds

unlil Lender has had an opportunity to inspect such Property 10 ensiiro the work has been completed to
Lender's salisflictioD, provided that such inspection shall be undei1akeii promptly, Lender may PllY for thc
repailS and resionition in a single disbiusemcni or in a series of proiress PP)'meiilS as the work Í$

compleied, Unless an asrccmcni is. 
made in wrilins or Appliaible Law requires iiilcrest to be paid on such

Miscellarieous Proceeds. Lender shall n01 be required to pay Borrower aii)' interest or caminaa on siich
Miscellaneous Proce:ed$, If the resioratiOll or repair is noi economically feasible or Lender's securiiy would
be lessened, the Miscellaneous froçeeds shall be applied 10 the sums secured by thi, Seetinty In.ainiineiii.

whcthel' or not then due, with the excess, if any. paid 10 Borrower. Such Miscellaneous Proceeds shaJl be

applied in the ordet provided for in Section 2.
In the event of a tola! iaJcing, destruetioD, or loss in value of the Property, the MisceIlnncous

Proceeds shall be applied 10 ihe sums secured by this Securiiy Instrumeni, whcilier or nol then diie, with

the excess, if any. paid 10 Borrower.
In !he event of a panial taking. destruction. or loss in value of the Property iii which dic fair market

value of the Propeiiy iinmediately before the plIllial taking. destruction; or loss in viilue is equal 10 or

gI'ealer tban the amount of ihe sums secured by this Security Instrument inunediotcly before the piiniiil
IlIking, destruction, or loss in value, unless Borrower and Lender otherwise :iiirec in wnling. lhe sumii

secured by this ~cuiily Insiniment shall be redUCed by the ainount of ilic Miscellaneous Proceeds

multiplied by the following fraction: (ii) !he total amount of the SWlts secured iinniedi.iiely before the

paniiil iaking, desiruetion, or loss in value divided by (b) the f:iir market value of the l'ropci1y
immediaiely before the pardsl lalcing, desiniclion, or loss in value. Any balance shall be paid to Borrower,

In the eVCllt of a partial Illking, dcstnicüon, or LOIS in value of the Propçrty In which lhe fair niiiikCl

value of the Property immedjatcl), before the partiiil taking, deslroction, or loss in viiluc i.s less thiin the

amount of iJie sums secured immedialely before iJie partial talcing, deslruetion, or loss in viiluo, unlcss

Borrower and Lender otherwise agree in wriling, the Miscellaneous Proceeds shall be applied 10 the Sllll1,'l

secured by iJiis Security InsllUmenl whether or 1101 the 'sums 4I'e then due,

If the Property is abandOned by Borrower, or if, nfter notice by Lencler 10 Borrower toot liic

Opposing Piirty (as defined in the next sentence) offers to iniilc:e an iiw:inf 10 seiiie a claim for diuniigcs,

Borrower fails to respond to Lender within 30 days after the date the notice is given, Lender i.s :iulliorizcd

to collect lind apply iJie Miscellaneous lrocccds cither 10 restoraiion or repair of the Property or to the
sums secured by iJiis Security liis1rumeni, whether or 1101 tlieii due, "Opposing Parry" mciil1S the third party
iJiiit owes Borrower Miscellaneous Proceeds or the party agiiiiisi whom Borrower has II right of Detion in
regard to Miscellaneous Proceeds, .

Borrower sliaJl be in default if any lICtion or proceeding, whether civil or criminai, is begun thiit, in
Lendet s judgmeni, could result in forfeiture of tbe ,Properiy or oiJier nialc:iial impainncni of Lender'ii

interest iii iJic Propeny or rights under ihis ~curity Insiiumenl. Borrower can cure such n defiiuli and, if
pccelemtion has occum:d, reinstate IlS provided in Section 19. by causing the lIClion or proceeding to be

dismissed wiih a ruling thai, in Lender's judgmeiil, precludes forfeiture of the Property or other m31criiil
impainnent of Lender's interest in ilie Propeity or rights under iJi.is Seciiriiy InsliUmcnt. The preçceds of
any award or cliiim for damages thiit are attiibutablc to the impainneni of Lender's inieiesi in ihe I'ropcny
are hereby assigned and shall be paid 10 Lender,

All Miscellaneous l'roceeds iJiai are not applied to restoniiion or repair of iJie Property s/u¡1I Ix:

iipplicd in Ihe oid~ provided for in Section 2,
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12. Borrower Not Released; Forbeiir:im:e By Lender Not a Waiver. Extension of iho lilUe for

payment or modificatjon of amortizalion of the sums secured by this Securiiy InSlniinel1i gnlnied by Lender
to Borrower or any Successor in Interest of Borrower s~llill not operate to release the liability or Borrower
or any Successors in Inlcresi of Borrower, Lender shall not be required to coinmencc proceedings against

any Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modify
amortization of Ole sums secured by this Secwity Instniment by reason of nny demand mOOe by the origin:il
Borrower or any Successors in Interest of Bomiwer. Any forbeiinince by Lender in e;~ercisihg any right or

rem~y including, witliout limitation, Lender's acceptance of payments from thiiu pernons. eniitles or
Successors in Interest of Borrower or in amounts less Ihan the amount Ihen due, shall not be a waiver of or

preclude the exercise of any right or mnedy.
13. Joint and Several Liability; Co.signers; Successor¡ and Assigns Bound. I30twwer COVenants

and iigrees tJiiit Borrower' 5 obligations and liability shall be joint and several. However, any BolTOwcr'who

co-signs tliis Security Instrument but does not execute the Noie (a "co-signer"): (li) iii co-s¡gning this
Secunty Instrument only 10 mortgiige, grant and convey the co-signet s inlerest in the Propeny under the

teons of tiiis Security Instrument; (b) is not personally obligated to pay tiic sums secuied by this Security
InSlnimcntj and (c) agrees duat Lender and liiiy other Borrower can agree to extend, modifY.. forbclll' or
make any aCcommodations with regard to the tcmlS of this Security Instrument or the Note withOlll tlic

co-signer' i¡ consent.

Subjeci to the provisions of .Section IS, any Successor in Inlciest of Borrower who nsSUß\cS

Borrower's obligations under this Security Inslnimcnt in writing, and is approved by Lender, sh:ill obtain
nil of BorroWer' s rights and benefits under ihis Security lßitmmcúl, Borrower &lmJl not be reJcased froin

Borrower's obligations and liability under this Scciirity Inslrument unless Lender a~ to such rclCllSC in
writing, The covenants and agreeineni.s of this Security Instninieiit i;luill bind (except lIS provided in
Section 20) lind benefit tlie successOl'S and assigns of Lender,

14. Loun Charges. Lender muy cbàrge Borrower fees for services peifornied in connection with

Borrower's default, for ihe p\IIpOSe of proiecting Lender's interest In the Property and rights ,meier thi~
Security In$llUment, including, but not limited to, aiiorncys' fees, property in!ipcclion imd v~uation fci:s,
In regard to any olher fees, the, absence of express authority in Ws Securily Il1siniment to chiirSc a spccif'iç

fee to Borrower shull not be construed lIS a prohibition on tlie cluirging of SUCh fcc. Lender may not charge
fees that are CllCpressly prohibited by this Secunty Inslniment or by Applicable Law.

If the Loan is subject to II luw wluch sets niiudmum loan chiirgc$. and that law is finally interpreted so

that the interest or other loan chaiges collected or to be collected in COl1l\CÇtion with the Loon exceed Uie
pemiilted limils. then: (a) any sudi loan charge shall be reduced by ihc l1mOunt ~ 10 reduce iiic

charge to ihe permitted limit; and (b) any sums already collected from Borrower which exceeded pomiitted
limits will be refunded to Borrowér. Lender may choose to make this refimd by reducing the principiil
owed under the Note or by making a direci puymcnt to Borrower. If a refund reduces principal, the

reduction wiD be treated lIS a piirtiul Prepiiynienl without any prepayment cluirgc (whelhcr or not II

prepayment charge is provid~ for under the Note). Borrower's tieccpianec of ony such refund nuidc by
direct payment to Borrower will constitute a wiiiver of aiiy right of action Borrower might have iirising Ollt
of such overc:liaige,

IS. Notice.. All notices given by Borrower or Lender in connection with this Security Instruirient
must be in writiiig, Any notice to Borrower in connection wiih this Security Inslnimcnt iliitJl be deemed to

bave been given to Borrower wlien mailed by first cliiss mail or when aoiually deliVered to Borrower's
notice address if sent by oiJier means. Notice to any one Borrower shall constitute notice to all Borrowers

unless Applicable Law expressly requires otherwise, 1lic noliec addius shall be the lropeity Addrciis
unless Borrower hiis designaied a siibstirute notice address by notice 10 Lciider. Borrower sli:iQ prolllplly
notify Lei¡der of Borrower's cJiange òf oddress, If Lender specifics a procedure for repol1Íng Borrowct s

change of uddress, then Borrower shall only repori a change of address through lhat spcciried procedure.
There maybe only one des.igiiat~ notice address under Olis Security Instrument lit any oiie time. Any
noticc 10 Lender shall be given by delivering it or by mailing it by first cl:iss miiil to Lender'i address

slated Iicn:in unless Lender bas dc:sigriated another address by notice to Borrower, Any notice in
connection with tliis Securily Insin.iment sliaJJ not be deemed to have been given 10 Lender WlliJ llCtu:illy
receiv~ by Lender. If any notice required by ihis Security liistninieiit is also required under Applicable
Law, the AppJiciible Law requirement will sa!islY the COrresponding rcquireincnt under this Scciinty
Instrument.
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16. Governing Law; SeveriiblUiy; Rules of Construction. This Security Instruineiii shiill be

governed by federal Jaw and the law ,of the jurisdiction in which the Property is located, All rights lind
obligations contained in this S~ty Inslnimciit lire subject tc;i iiny requiremenis iind limitations of
Applicable Law, Applicable Law might explicitly or implicitly iillow the parties 10 agree: by conlrDct or it

might be silent, but such silence shall not be construed as a prohibition against agreement by contmcL In
the event that any provision or clause of this Security Instrument or the Note confliclS with Applicable
Law, such conflict shaD nOl affect oilier provisions of this Security Instrument or the Note whicb ClIn be

given effect without the confliciíng provision.

As used ,in this Security løsuumciii: (a) words of the masculine gender 511811 mean and iiiçludc

corresponding neuter words or words of the feminine gender; (b), words in the singulRl' shall mean and
include tho plural and vice versa; and (ç) the word "may" gives sole discretion withoutiiny oblil,'lllion 10
take any action.

17, Borrower's Copy, Borrowershall be given one copy of the NOle and of ihis Secunty liistniinciit,
18. Tral15fer of lhe Property or a Beneliclal Interest In Borrower. As usi:d in this Section 18,

"Inlerest iii the Property" means any legal or beneficial interest in ilie Property. including, but not limited

to, those beneficial intereslS transferred in a bond for dec:d, contract for deed, installment lIales conlmci or

escrow ågrecmeni. the inteni of which is the transfer of title by Borrower lit a fùlure diite to II purchllSer.
If all or any part of the Propciiy or any Interest in iJie Property is sold or transfelTCd (or if Borrower

is not a natural person and a bcneficial interest in Borrower is sold or transferred) without Lender' a prior

written Coii&cnt, Lender l1lly require immediate payment in tùll of ai' sums secured by Ulis Sccurily
lnstniinent, However, this option sball not be exercised by Lender if such exercise is prohibited by
Applicable Law.

If Lender exercises this oplion, Lender shall give BolTl)wcr notice of acceleralion. The nOlice idin\l

provide a period of not less than 30 days from the date ilie nOlicc is Biven in aceol'd!mc:c with Seelion IS
wiUlin which Borrower must pay all sums secured by Ibls Secunty Iniiirument. If Borrower fails 10 piiy
these swns prior to the expiration of this period, Lender may invoke any reiiiedicii pemiitted by uiis

Secunty Instrument without fuither notice or demand on Borrower.
19, Borrower's Right to Relu$tate After Acceleration. If Borrower meets certain conditions,

Borrower shall have the nght to luive enfoicement of this Security Instrument di$COntinued at any time

poor to the earJiest of: (a) five days before siile of the Propei1y pursuant 10 any power of siilc contained in
this Security instrument; (b) such other period lIS Applicable Law might specify for the tennilllltion of
Borrower's ngJit to reinstate; or (e) cntiy of a judgmeiit enforcing this Securiiy InsirumCl\l, Those

conditions are llial Borrower: (a) pays Lender all Slims which then would be dllO under this Security
Jnstmqient and the Note as if no acceleration had oc::cuind; (b) eures any default of any other covenants or

agrcelllOnis; (c) pays all e."penses incurred in enforcinç this Seeuniy IlIStiuineni. iiiçluding, bui not limited

to. rciisonable attorneys' fees, property inspcctiol'l and vllluatioD fees, and odier fees incurred for rhe
purpose of protecting Lcndets interesi in lJie Property Ilnd nghts WIder this Secunty Instniinent; and (d)
takes such iietion IlS Lender may reasonably require to assure mat Lender's intenisi in the Property and
right¡ under lbis Security IllSiiumCllt, and SolTowei's obligation to pay the sums seeu~ by this Security
InslrUlneni. shall continue urieliiingc:d. Lender may require iluii Borròwer pay such reinsiateincnt siiins and

expenses in one or more of the following fonns. 11$ selected by Lender: (a) ciish; (b) money order; (e)
certified check. bank checJç, t.rcasum's check or cisilier' II c1iec1c, provided any such check is drtiwn upon
an institution whose deposilS are insured by a federal agency, instrumentality or entity; or (d) E1ccironic
Funds Transfer. Upon reinstatement by Borrower. this Security lnstrwneni and obligiitions secured bcrcby
shall remain li.illy effcclive 8$ if no acceleration had OCCUrred. However, thi.t right 10 reinsiiiio shall not
apply iii the case of acceleration under Seclion 18.

20. Sale of Nole; Cbange of Loaii Servicer; Notice or Crlcvince. The Note or II pnnial intCl'C.'ll in
ihe Note (together with this Security Instrumeni) can be sold one or more times wiihout prior iiolice to
Borrower. A sale might result in a change in the ciitity (kn~ lIS the "Loan Seivicct') th:it collcclS
Pcnodic Payments due under uie Note and this Security liistmment and pcifonn.t other mortgiige lutlll

servicing obligations under the Note, iliis Security Instrument, and Applicoble Law. There also mighl be
one or more changes of the Loan Servicer unrelated to a sale of the NOIe. I(there is'ii chnngc oflhe J.oiinServicer, Borrower will be givCll WÓlten notice of the change whk:h will siate the IllIme lind Iiddl'CS$ of the
new Loan Servicer, the address to which p8Yll1C1lls should be made and any other inromiiitioii RES!'A
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reauiTC$ in connection with a oolice of tl1lnsfcr of servicing. If the Noie is sold and thereafter the Loaii is
serviced by a Loan Serviccr other thaii the purcliiiscr of the Note, the mortgøge loon servicing obliglltionii

to Borrower will remain with the Loan Servicer or be lransfetTed 10 a successor Loan Servicers lind are not
lIllsumcd by the Note purchaser unless othcrwise provided by the Note puroluiscr.

Neither Borrower nor Lender may commence, join, or be joined 10 any judicjiil iiction (as either lin
individual litigani or the member of a class) lhat arises nom ihe other party's iictions piiimiiiiii to this
Security Instrument or thai alJe¡cs that the other party hIlS breached any provision of, or any duiy owed by
reason of, this Securiiy lnstnin\CJIl, tiJliil such Borrower or Lender has noiified the other piirty (with such
noiice given in compliance with Uie requiremeiits of Sèclion IS) of sucb øUeged breach and iilfordcd thc
other party hereto a reasonable period after the giving of such nOlice 10 take com:Clive açtion, If

Applicable Law provides a iime period which musl elapse before certain action can be taken, thaI limo

period will be deemed to be reasonable for pW'P,Oses of this patagniph, Tho notice of accelel'lltion nnd
opportunity to cure given 10 Borrower pur.iuant to section 22 and Ihe notico of nccclcl1ltion given to
Borrower puisuiint to Section. 18 shall be deemed to salisfy the nOlice and opportunity 10 take corrective
iiction pro~siOl\S of this Section 20.

21. Haiardous Substances. As used in this Section 21: (a) "HaziirdollS Substances" arc those
subsiaiices defined as toxic or hazardous stibSlllOces, polIulii.iils, or wastes by EnviTQiiinental Law and the

following substances: gasoline, kerosene, other tlaminable or toxic petroleuin products, \oxic: pcsiicidcs
and herbicides, \'olalíle solvenls, materials coniiiininli IisbeslOS or fomialdehydc, and l1ldioactivc materials;

(b) "Environmental Law" means federal laws and Jaws ofihejurisdiction wliere tho Property is locllted ihni
relate to health, safety or environnicnlal protection; (c) "Environinenial Cleanup" includes any rcsponllO

action, remedial aClion, or removal action, as defined in Environmental Law; and (d) an "Environineniiii
Condilionll means a condilion lhat can cause, contribute to, or olheiwlse lrigger lin Bnvlronmcnml

CleaIiUI).

Borrower shall not cause or pennit the presence, use, di5pQsa~ slol1lgc:. or rolciisc of iiny liaz:lrdou8
Substances, or threaten 10 relea.o;c any Hazaroous Sub$1aiiees, on or in the Properiy. Borrower shiill not do,
nor allow anyone else to do, anything affecting lhe Property (8) thai is in violation of any Environincnial
Law, (b) which creates an Eiwironmcnial Condition, or (c:) which, due to lhc presence, usc, or relCllse of n
Hll2lIrdous Substance, ereates a condition that lIdvmely affccls lhe value of Ihe Property, TIle prcccdiiis

two sentences shall not apply to the presence, use, or stol1lge on lhe Property of sinøll qWlOtilies of
Haiardous SUbSL'lnces that are genel'lllIy reoognized 10 be appropnllle to nonnal residential uses iind to

maintenance of the Property (iuclucling, but not Jimiied to, hazardous substances in consumer products).
'Borrower shall prompily give Lender written notice of (a) any investigation, cliiim, demand, liiwsuii

or other aclion by any governmental or regulatory agency or priviiie party involving Uie Propel1y lind aiiy
Hazardous Substance or Environmeiiial Law of which ßorrowcr has actuiil knowledge, (b) øny
Environmental CondiliOIl, including but not limited to, any spilling, leaking, dischnrge, relcii!!C or throiii of
release of any Ha2lU'dous Subslance, :ind (0) any condition ciiused by the preseiiee, use or relcnsc of II

Hazardous Substnnce which adversely iiffccts the value of the Property. If Borrower le:ims, or is nolified
by any govemnientiil or regulatory authority, or any private party, that nny removal or other remedialion
of iiny Hazardous Substance affecting the Property is nccessiiiy, Borrower IIhnll promptly toke nlliiecc,'IB:lry

remediiil actions iii accordance with Environmeniai Law, Nolhing hen:in shalJ CR:iie any obJl!,'tIlion on

Lcnder for an Environmental Cleanup.
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NON-UNIFORM COVENANTS. Borrower and Lender fliriher covenant and agree lIS follows:
22. AcceleratIon; Rcmediel. Lender shit" give notice to Borrower prior to :icceleration

fol/owlng Borrower's breach of any covenant or øi:reement In this SeeUrit). Instrument (but not prior
to ateeleration onder Section 18 unless Applicable Law proiides otherwise). The Ilot~e shii" speelf)':
(a) the default; (b) the ac:tlOR required to cure the default; (c) a date, not len thiin 30 days frum tho
date the notice is ginn to Borrower, by which tbe default must be cured; and (d) rhat failure to cure
the defiiult on or before the date specified In the iioljee hJIIY result IA acceleration of the SuniS' secured

by this Security Instrument and sale of the Property. The notice iba" further Inform Borrower of
the right to reinstate aRer acceleration and the right to bring a court lIction to assert rhe
non-existence of II default or any other defense of Borrowçr to accefenitloa and sale. If tho default is

not cured on or before the date specißed fø tbe Rotlce, Lender at lIs oprlon may require inimedliite
payment In full of all sums secured by ibis SecUrity Instrument Wlrhout further demand and miiy
invoke die power of siile aDd iiny other remedies permitted by Appllçi¡ble Law. Lender shall be

eiitltled to collect all expensN Incurred In pUl'$liing the remedies proYided In this Section ii,
indudlng, biit aot limited to, reasonable attorneys' fees lind costs of IItlo evidenee.

If Lender invokes the power of, siife, Lender shiill give written nolice to Trustee of tho
occurrence of aii eveDt of default and of Lender' 5 election to i:aUSe the Property to be sold. Trustee

shall record a notice of sale In each county la wh~b ab)' pllrt of the Property is loellted and shall mall

copies of the notli:e liS preieribed by Applii:able Law to Borrower lind to the other pmoor preiitrlbed

by Applicable Law. After the time required by AppliCllble Law and after publlCllllon lind postliig of
the notice of sale, Trustee, williout demand 011 Borrower, shall sell the Property lit publ~
aui:tlon to rhe highest bidder for cuh at the time and pl:ice designated In the notlcc of sale. Trustee
may postpone siiie of the Property by publle liaßOUlicemeiit. at the time and plate of lin)' pre,.IoiI5IY
scheduled sale, tender or Its designee may purehase the Properly at Dny SllJe,

Trustee shaJJ delh'er to the purchaser Trustee'i deed conveying the Property witlloui llUY
covenant or wiirranty, expressed or ll\lplled. The rccitals In tho Trustce's deed shlill be prlmll fiii:le
e\'idence of the truth of the statenients' blade therclii. Trustee shall appI)' tile prCH:eeds of the sale in

Ihe,following order: (a) to all expenses of the sale, indudlng, but not liblited to, reasonable Trustee's
lind attonieys' fees; (b) to all sums SCleured by this Security Insrrumcnt; aiid (c) Dny exi:e.u to Iho:

person or persons legally entitled to it or to the count). treasurer of the counry.in which the sale took
place,

23, Releiise. Upon payment of all sums secured by ihis Security liisininic:nl, Lender slwll relciise thi.~
Sceurily InstrumenL Borrower shail pay any recordation cosls, Lender lIlay ç/wrge: Borrower II fcc fur
releasing this Security 111$1ni1iic:iii, but only if the fee is paid 10 a third party for services rendered lind the

charging of the fee is penniued under Applicable: Law,

24. Substitute Trustee. lender may, for any reason or cause. ftom lime to time remove Trustc:c IIl1d
appoint a SUccessor trusiee to any Tnistee appoinled Iic:reunder. Without COnvey¡i1lCC of ihe Propçrry. ihe

successor trustee shall succeed to all lhe title, power and duûes conferred upon TnlStee herein and by
Applicable Law.

25. TIme or Eisence. Time is of the essence in each COvenant of ihis Security Inslniment
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BY SIGNING BELOW, BolTower accepts and agrees 10 the terms and covenants conl:iincd in this

Security Ill$trument and in any Rider executed by Borrower and reçordod with it,

Witnesses:

(Seal)
.8omiw,r

(Seal)
.8oJTOI\'Cr

(Seal)
-Borrower (Se:il)

.90l1'owcr

(Seal)
.80irow,r (Seal)

-80m¡,,'er

(Seal)

.BolTOwer (Se:il)
-Borrower

xxxx2154 McKinney, J
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STATE OF Arizona, MarkQP.

e

The foregoing instniineni was acknowledged beforo me Ihis February 07,2007
by James H'McKiIUlC)'.

lJ?q" , 'e:. "i'Cl County 55:

My CommiSSion E.'(pircs:

G$'(AZ) (02001

OFFlCIII\. seAL

MIGUEL I., GARCIA
_ivPIlllllc.SlOlocsiAil""",

MAl'IlCOPA COI./HTY

MV flIlnl1!\. ...p/m Apriia.l!W4

f/:/J2=- :¿

M Piibll~
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FIXED/ADJUSTABLE RATE RIDER
(One-Year Trl!ØSUry Index. Rate Caps)

THIS AXED/ADJUSTABLE RATE RIDER is made this 7th day of l'el)J:ua~, 2007 ,
and is Incorporated Into and shall be deemed to amend and supplement the Mortgage, Deed

of Trust, or Security Deed (the *Security Instrumeni") of the same date gIven by the
undersigned C"Borrower") to secure Borrower's Fixed/Adjustable Rate Note (the "Note") to

MCI Mårshall & Ilsley BanJc

("Lender") of the same date and çoverlng the property described In the security Instrument
and located at:

Parcel 103-04-057A, Apache o1uaction, Ai 85219
(Property Address)

THE NOTE PROVIDES FOR A CHANGE IN BORROWER'S FIXED INTEREST
RATE TO AN ADJUSTABLE INTEREST RATE. THE NOTe UMITS THE
AMOUNT BORROWER'S ADJUSTABLE INTEREST RATE CAN CHANGE AT
ANY ONE TIME AND THE MAXIMUM RATE BORROWER MUST PAY,

ADDITIONAL COVENANTS. In ackIltion 10 the covenanls and agreements made In the
Security Instrument, Borrower and Lender further covenant and agree as follows:
A. ADJUSTABLE RATE AND MONTHLY PAYMENT CHANGES

The Note provides for an Initial fi~ed interest rate of '1.000 %, The
Note also provides for a change In the Initial fixed rate to an adjustable interest rate, as

follows:
4, ADJUSTABlE INTEREST RATE AND MONTHLY PAYMENT CHANGES

(A) Change Dates

The Initial fixed interest rate I will pay will change to an adjustable interest rate on the
first day of Marçh, 2012 , and the adjustable Interest rate I w III pay
may change On that day every 12th month thereafter. The date on which my Initial fixed
interest rate changes to an adJustabie Interest rate, and each date on which my adjustable
Interest rate could change, Is called a .Change Date."

(8) The Index
Beginning wIth the first Change Date, my adjustable interest rate wUI be based on an

Index. The "Index" Is the weekly average yield on United States Treasury securities adjusted

to a constant maturity of one year. as made available by the Federal Reseive Board, The most
recent Index figure available as of the date 45 days before each Change Date is called (he
"Current Index,"

~icx21S4 McKinney, J
MULTISTATE FIXED/ADJUSTABLE RATE RIDER. ON&YE"AR TREASURY INDEX _ Single

Family:. Fannie Mae Uniform lnatrument
Form 3182 1/01
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If Ihe Index Is no longer available, the Note Holder will choose a new Index Ihat is based

upon comparable Information. The Note HOlder will give me notice of this choice.
(C) CalculatIon of Changes
Before each Change Date, the Note Holder will calculate my new interest rBte by addingThree and 250/1000 percentage points

( 3,250 %) to the Current Index. The Note Holder w ill then round the result

of thIs addition to the nearest one-eighth of one percentage point (0,125%), Subject to the
limits stated in SecUon 4(0) below, this rounded amount will be my new Interest rate until 

thenext Change Date.
The Note Holder will then determIne the amount of the monthly payment that WOuld be

sufficient to repay the unpaid principal that I am expected to owe at the Change Date In full

on the Maturity Date at my new interest rate In substantially equal payments, The resuft of
this calculation will be the new amount of my monthly payment.

(D) Limits on Interest Rate Changes
The interest rate i am required to. pay at the rlrst Change Date will not be greater than

9.000 % or less than 5.000 %. Thereafter, my adjustable
interest rate will never be increased or decreased on any single Change Date by more than

two percentage points from the rate of Interest I have been payIng for the preceding 12
months. My Interest rate will never be greater than 13.000 %.

(E) effective Date of Changes
My new Interest rate will become effectIve on eacö Change Ðata. I will pay the amOunl

of my new monthly payment beginning on the first monthly payment date after the Change
Date until the amount of my monthly payment changes again.

(F) Notice of Changes
The Note Holder will deliver or mall to me 8 nollce of any changes in my Initial fixed

interest rate to an adjustable interest rate and of any changes In my adjustable interest rate
before the effective date of any change. The nolice will include the amount of my monlhly
payment, any information required by law 10 be given to me and also the title and telephone

number of a person who wlll answer any question I may have regardIng the nolice.
B. TRANSFER OF THE PROPERTY OR A BENEFICIAL INTEREST IN BORROWER

1, Until Borrower's initial flxed Inlerest rate changes to an ådjuatable interest rate under

the. terms stated In Section A above, Uniform Covenant 18 of the Seeur/ly tnstrument shall
read as follows:

Transfer of the Property or a Benefie:ial Interest In Borrower. As used In this
Section 18, .'nterest In the Property. means any legal or beneficial interest In the
Property, including, but not limited to, those beneficial Interests transferreci In a
bond for deed. contract for deed, instal/ment sales contract or escrow agreement,
the Intent of which Is the transfer of title by Borrower at a future date to a
purchaser,

If all or any part of the Properly or any Interest in the Property is sold or
lransferred (or if Borrower Is not a natural person and a beneficial Interest In
Borrower fs sold or transferred) without Lender's prior wrltlen consent, Lender may
,,,,,,,,, Immediate peym... "' ',n ot ell sums - :;:i:;.,y '"".rument,

xxiuc2154 McKiøiiey, J
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However, this option shall not be exercised by Lender If such exercise is prohiblled

by AppliCable Law, .
If Lender exercises this option, Lender shall give Borrower notice of

acceleration. The notice shall provide a period of not less than 30 days from the date
the notice ls given 10 accordance with SectIon 15 within which Borrower must pay
all sums secured by this Security lnstrument. If Borrower falls to pay these Slims
prior to the expiration of this periOd, Lender may Invoke any remedies permitted by
this Security Instrument without further notice or demand on Borrower.
2. When Borrower's Initial fixed Interest rate changes to an adjustable Interest rate under

the terms stated In Section A above, Uniform Covenant 18 of the Security Instrument

described In Section B1 above shall then cease to ~e In effect, and the provisions of Uniform
Covenant 18 of the Security Instrument shall be amended to read as follows;

Transfer of the Property or a Beneficial Interest In Borrower. As used 10 this
Section 18, .'nterest In the Property. means any legal or beneficial Interest In the
Property, InCluding, but not limited to, those beneficial Interests transferred In a

bond for deed, contract for deed, Installment sales contract or escrow agreement,
the rntent of whIch is the transfer of title by Borrower at a future date to a
'purchaser.

If all or any part of the Property or any Interest In the Property is sold or
transferred (or if Borrower Is not a natural person and a beneficial Interest In
Borrower is sold or transferred) without Lender's prior written consent, Lender may
,require Immediate payment In full of all sums secured by this Security Instrument.

However, this option shall not be exercised by lender If such exercise Is prohibited

by Applicable law. Lender also shall not exercise this opllon If: (a) BorrOwer causes

to be submitted to Lender Information requIred by Lender to evaluate the intended

transferee as If a new loan were beIng made to the transferee; and (b) Lender
reasonably determines that Lender's security will not be impaired by the loan
assumptfon and Ihat the risk of a breach 01 any covenant or agreement In this
Security Instrument Is acceptable to Lender,

To the extent permitted by Applicable law, Lender may charge a reasonable fee

as a condition to lender's consent to the loan assumption, I.ender a/so may require

th~ transferee to sign an assumption agreement that Is acceptable to Lender and that
obligates the transferee to keep all the promises and agreements made In the Note
and In this Security Instrument. Borrower will continue to be obligated imder the
Nole and this Security Instrument unless Lender releases Borrower In writing,

If Lender exercises the option to require Immediate payment In full, Lender shall

give Borrower notice of acceleration. The notice shall ProvIde a period of not less

than 30 days from the åate the notice is given in accordance with Section 15 within
which Borrower must pay all sums secured by this Security Instrument. If Borrower
fails 10 pay these sums prior to the expiretion of this periOd, tender may invoke any
remedies permitted by this Security Instrument wilhout further notice or demand on

Borrower,
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BY SIGNING BelOW, Borrower accepts and agrees 10 the terms and covenants contained

in this AXed/Adjustable Rate Rider,

(Seal)
.Borrower

(Seal)
-Borrower (Seal)

-Borrower

(Seal)
-Borrower _(Seai)

.Borrower

(Seal)
-Borrower (Seal)

-Borrower

G-843R (0405)
'II
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Pa:ited 121Ye,./09 to: Kcmdaur Capital ~o:ii 1'(877) 5()6..3287

JAM.Fß McKiNmv
618 S, Wiekiup Road

Apadie JUDCtioD, AZ 85219
December 24, 2009

" Kondaiir CapitJl Corporation
K0ri4anr Venture X. LLC. 'by;

K.ondaiit Capita) Trust Series 2009~3. CIt at

aU heæiiiafter "Kondat:ir'

Paula Chastain

JonDaario
Pet=-Bai

Mikepetry

1100 Town &; Countty. Suite 1600

Onuige. CA 92868

Deut.se:h Bank

NctIll iii. - QllIld'Xoiiiliiir. tlciIwift ~ fiIinIs.

i 761 E. SL, Aodtew's Place

Sii:i:iæ A.na" CA 92705-4934

Re: Accoum #: 109147. also known / former1y-known..as M &: I #35662J 54 dated

February 7,2007 i

Notice to tile PrineipaJ is Notice 10 ~ A¡:eat aud Notk:e to the Agr:sx is Notic:e to the Principal.

Koiidaur Capital Coxpcmition, KODdaur, and Deutsch Bank and all listed above:

Again, as I teQonably noted in earlier letters. I have great doubt$ to whom 1 am. dealin¡

with. Since you have a f'orecJoSU1:'e scheduled for Jai:iuary S1li. 2010, I dcmimd to

iinmediately .oegotÍatc with the Real Party in Interest. to this transaction, not just an

F.D,C'p.A. debt col1ector - servicer.

Peter Biû told us that Koiida:ur Servicing Corporation is just an "asset manager" ewd not a
~. Ass=t manager for whom?

This is my -¡6i QWR to this account, none of which have been answered, by the previous

sc.rvicers, nor by Kondaur in purposeful repeated v;oIatioos of 

both R.E.S.PA aixl theF.D.C.P.A.

1 request in addition to my earlier questions, actual real answers to the following:

1. Is this account a part of, or has ever been a Mortgage .Backed Security (MS.S.)?

EXHIBIT A
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2. What is 1he name Gttbis Security or Securities?
3. What Is tbe contact name, 'address, and teJephonc number of the Seeuiity(ics)?

4. Is tbiS BCCOunthC'1d by 
a POOL ofInvestor(s)?

S. What is die Dame oftbe Pool?
6. What.is 1he ccmtai:it name, addtess, and telephone nuinber oftbe Pool?
7. Whø is the c1amied Real Party in l"ntm:st to this acoouiit?

8. Whatdaæ did you transfer coTlSidmztion for this Note to any prevj.ous Real Pety

in Iø.tei:est?

9. Who is the claimed Holder inDue Cour.seto 1his aceoimt?

10. What date did 1hey trw:isfer consideæi.ioii for this title to arty previous Holder itiDue Course? '. . "
11. What teooids does K.oxidaur Capital Corporation anti other KOndaur eotities above,

have about the default oftbe note?
12.. How does Kondtmr advertisement on the intemet for loans which include "hyper.

defàti.ltt, involve this 8CcOUnt? See: Iitip;/lwww.kcmdimr.com/.bome.asm.

13. What records does Kondaur CapItBJ Coipoiation and other Kondaur enti:tíes abo've,
have about the tbr.mer dishonoi($) of the note, when it was servkiod by M&I ai:id

follOwing?

Due to the emotional. dimii::ss, and economic losses from you atl:empting to foreclGBe by

home, scmd tho lIDSWers to eacii of1hese pei:tineut questions immediately.

~Y::: arM emJhtedwU::;Zhere == or moral dutv 10 speqk orJrhmqn ~1eft rlntDrSifer,- 14',-- bê ÍJ'It~-,lfQdi.1fi. u.s. ", TweeI, 550
F.2tJ 29ti99(.(ëir. 1977). Notlfitxitl.on oflegQ/ responsibility is ..thefirst essential of

tbJe pt'OCe38 oflaw, " Co7l1la1ly 11. Grmerd Consiructkm Co., 269 u.s. 385. 39),

Kondaur has been silent for six long. unnecessary montbs iiow, since August 1811l, 2009.

r demand 1hat each of)'O'll answer these questioi:is, and postpone your foreclosure _ for a
rcaaooable aoiomit of days qfter :YOU 1iiia1ly answer these questions í:D their e:otirety, SO I

may respond aocurately and completely to the oourt and jury in my forthcoming mriended

complaint.

tL
ames McKhmey

KONDAURlMcKinney-00043
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DI Soaring to Better Solutions

1 100 Town & Coun1Ty Rd,
Suite 1600

Orange, CA 92868

888.KONDAUR phone

877.KONDAUR fax

J aiiuary 4,2010

VIA:EMAa TO imdtinney@hnshmail.com I 
ORIGINAL VIA OVERNIGHT MAIL

Mr. James McKinney
618 S. W~ckiup Road

Apache Jimction, AZ 85219

Re: Kondaur Loan No.:
Secured Property:

109147
608 S, Wickiup Road, Apache Junction, AZ 85219

Dear Mr. McKíIiney:

This is the response of Kondaur Capital Corporation "(Kondaur") to your letter dated December 24,
2009, whicb the Legal Department received on December 26. 2009 regarding the matter referenced

above, which you characterized therein as a "qualified written request" ("QWR") pursuant to the Real

Estate Settlement Procedures Act, 12 U,S.C, 2605(e) (''RESPA''), A tnie aiid correct copy of your letter

is attached hereto as Ex:biDit A.

As we UllldeI'stand your letter, you state that you Aave "great doubts to whom (You) are dealing wif.h."
And, because a foreclosure sale of the aforementioned property is scheduled for tomorrow, January 5,
2010, you demand to immediately negotiate with the "Real Party ÎD Interest" to this transaction. You
further claim thai you have issued six previous QWR inquiries to both Kondaur and prior servicers, but
have purportedly not received a response to any of the inquiries.

In addition to the above. you list a senes of thirteen questions to which you demand an answer. Lastly,
you state:

"Kondaur has been silent for six, long unnecessary months DOW, sÎDce August 1 gtb. 2009.

In response to your first inquiry regarding your alleged doubts about with whom you are working, it
appears that you are simply asking questions to which you already know the answer. As you are very

well aware, you have been working with Kondaur, the current Note Holder, for the last six (or more)
months in order to resolve the delinquency of your mortgage, Nevertheless, attacbed hereto as Exhibit
B, is a copy of the recorded Assignment of Mortgage from M&I Bank to Kondaur, Presumably, this is
the proof that you are seeking which clearly reflects Kondaur as the "Real Party in Interest," Despite

this documentation, which is of public record, you claim that KODdaur has failed to respond to each of
your inquiries, Attached hereto COllectively as Exhibit C are copies of our response letters dated

August 18, 2009. August 24, 2009 and September 21, 2009, which were sent in response to your

inquiries dated August 17.2009, and August 18, 2009 (which included your letters titled "Notice of
Loaii Rescission" aiid "Qualified Written Request, Complaint. Dispute of 

Debt and Validation of Debt

KONDAURlMcKinney-00039
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Letter. TILA Request."') Accordingly, contrary to your assertion, Kondaur has properly responded your

two inquiries (rather than six).

The fact that Kondaur promptly responded to each of your inquiries (in addition to our many
conversations via email and telephone) contradicts 

your claim that Kondaur has been silent for the last
six months. You and your son, Mr, Dow MC1Gnney, are well aware that Kondaur has been in consistent
contact with you regarding our mutual desire to bring this matter to a close, Not only has Kondaur

postponed the foreclosure sale OD three occasions (September 9,2009, October 20,2009 and December

1, 2009), but we have also consistently negotiated and significantly reduced the amount we would
,~ccept as payment in full for you to refinance th,e propeny (with the lender of your choice) or through a
note sale, As you know, throughout our numerous conversations both in email and via telephone over

the last few months, and in our last and most recent effon, Kondaur drafted and issued to you a draft

settlement agreement and mutual release (taking many of your demands into consideration) detailing our

willingness to accept the sum of $238,750.00 as payment in full on your loan which carries an existing
unpaid priDcipal balance of $407,272,56. We spoke with you on numerous occasions to address your

objections and questions you had regarding the draft, which included your concern that the majority of
the verbiage in the agreement was that of Kondaur and did not include any of "your wording," In

response to this, we informed you that the agreement itself was based on quality and not quantity,
Regrettably, we were unable to come to a formal resolution as you simply would Dot accept the wording
in the settlement concerning the reporting and issuance of a 1099 (debt forgiveness). (Despite our many
efforts to explain the debt forgiveness act and the fact that you would Dot be liable for the deficiency,
you would not accept the documentation we provided to you from the JRS website simply because of
your Statement that you do not trust the government, President Obama or his administration.) In an effort

'to avoid receiving a 1099, you indicated that New Starr Mortgage ("New Start") would be willing to

i process the transaction as a Dote sale, Howe-ver, in speaking with Mark Anderson of New Start, he
stated unequivocally that be would Dot be able to process this as a note sale because you were only
approved for a reverse short payoff refinance transaction and their office does Dot purchase DOtes,

Although Kondaur has worked with you time after time by postponing the foreclosure sale date OD three

occasions, reducing the short payoff amount by over $168.000,00, and trying to keep you in your

property, you simply would not accept our offers because of your unreasonable concerns regarding the
1099 issue. As such, Kondaur has been given no other option than to move forward with the foreclosure

sale scheduled for January 5,2010.

The series of questions that you listed in your letter (whlch could DOt be answered by one or more of the
enclOSed docnments) have not been responded to and/or copies of requested documents have Dot been
provided as those inquiries or requests for loan documents were not properly the subject of a QWR, or,
as they are proprietary information, were not subject to disclosure in response to a QWR. Pursuant to 12
USC §2605(e), the information that may be obtained oil a loan UDder a QWR is specifically limited to
"information relating to the servicing of sucb loan,.. that includes a statement of the reasons for tlle
belief of the borrower, to the extent applicable, that the account is in error or provides sufficient detail to
the servicer regarding other information sought by the borrower" (emphasis added). Servicing, itself, is
defined in 12 USC § 2605(i) as "receiving any scheduled periodic payments from a borrower pursuant to
the terms of any loan"," Therefore, we respectfully decline to provide the responses or copies of

requested documents which are Dot properly the subject of a QWR,

KONDAURlMcKinney-00040



Mr. James McKiniiey
Jiiiniiiry 4, 2010
PageS

e e
NotwithStaIlding the foregoing, and pursuant to the attached Assignment of Mongage, Kondaur Capital

Corporation is the current note bolder. Our address and telephone number are listed in the upper right
comer of the first page of this letter,

Thank you for the opportunity to respond,

~
Paula Chastain
Legal Analyst
KONDAUR CAPITAL CORPORATION

Enclosures

THIs COMM1.lNJCA nON 15 FROM A DEBT COUJiCTOR BUT DOES NOT IMPI. Y THAT KÓ""D...UR CAPITAL CoRPORAnON IS '''TJ'EMl7nNG TO COu..i:cr

MONEY FROM h,i.¡YONE WHOSE DDT HAS BEEN DISCHARGED !'URSUMï TO (OR V,1I0 IS UNDER mE PRO'!'EC1iON OF) mE BIiNXRUP'J'CY LAWS OF

nil: UNl'l£D SroAns; IN SUCH lNST ANC£$, IT IS lNTENDED SOLEI. Y FOR ll'I'FORMAr/QNAL PURPOSES M"D DOES Nor CONSlTrl"!"E A DEMAND FOR

PAYMENT,

KONDAURlMcKinneY-00041



Peter Bai
. .

From:
Sent:
To:
Co:
Subject:

JmckinneY@hushmall,com
Friday, January 01, 2010 10:29 PM
Peter Bal

Mike Peny

MulUple time delays by Whom?

Peter:

You and Mike falsely blamed us for the delays and times of silence month ago, and actually

they have mostly been Kondaur's all these months. Time and time, Kondaur intentionally goes
to the non- judicial wire with silence to cause me mental anguish. No good faith by you or
your company. I noticed that your relative Fred Bai is a controlling principle in the
company. Nice deception of being a lowly employee in the company, Peter, Of course, Kondaur
likes lies and half-truths. The whole company is built on them.

That is why you and Jon actually seek out and buy loans with origination Fraud 

I Makes sense.
I know for a fact that Kondaur Capital Corporation is not a Holder in Due Course, as required
in this state pursuant to A,R,S, 47- 3392. Thereby, Kondaur is in grievous violation of
Arizona law; but a big mega-corporation like 'Kondaur', actually Deutsch Bank/Goldman Sachs
could care less.

The crappy little settlement was to conveniently get rid of the long lawsuit ahead. It was
presented by Kondaur to me as an easy- to-understand dollar amount with the supposed real
'owner' .
Nothing was said about complex 6-page contracts, continued liabilities of mine, and switching
jurisdiction from Arizona to California,

Monday, more court i

A friend of mine is writing a major News link article to LivingLies,WOrdpress,com, so some of
the other 28,999 people you are violating in this country have direct references to your
illegal activity in this country, as the UCC is relatively uniform nationwide, In this
silence thereafter, the same basic letter will be going to my Arizona legislators.

You may pull off YOur illegal non-judicial foreclosure without 47-
3382 Chain of Title with me - but I promise that overall it is not finanCially profitable for
your den of thieves in the long haul,
You may win the non-judicial this week, but I will win some healthy vigorous PR battles
thereafter,

Since you have not reasonably nor timely responded this last ten long days while continuing
threatening me the non-judicial loss of my cozy retirement home, my loving family has
experimentally contacted two suffering local families about Kondaur's illegal activities 1n
Arizona, These scared families thankfully are alerting their legal counsel with these
important discoveries, as one of them lives in a million-dollar house.

If this is not over, completely signed. and finalized withOut your attorney gobbledygook
bullshit by Saturday 1-2.261Ø; my family is calling an average of two suffering people daily
in this depressed state to encourage contact and education with their attorneys forthwith.
Arizona attorneys need to know about Kondaurl And that
they will, Ask a local trash city after it screwed us out of

$3ge,8eø 1S years ago. Cost them a 6Ø million dollar football stadium in the long runl We
are fun to play with.

Games over.

KONDAURlMcKinney-00026
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JAMES McKiNNEY

611 S. WICKIUP R.OAD

APACHB JUNC'J'fON, ARIzoNA, 8S i 19

(602) 717-7502
PRo PF..R (SW REPRESENTED LmGANT)

4

5

6

7

8

9

JAMES MdQNNEY, an individù

Plsintitr.

vs,

to

J1

12

13

H

15

16

17

J(ONDAlJR CAPITAL CORPORA nON, a
Delaware Corporation; k.ONDAUR VENTURE

X, LLC; an Delaware LLC; KONDAUR

CAPITAL TRUST SIRlEs 200J-i. aDe1awaie

statutory Trust; DElrrSCB BANI( TRUST

COMPANY DELAWARE, aDe1awlre

CQtporation; PAULA CllAST~ an bidividual;
PETER BAI, an iiidividual; llOLKS AND

OJCONNOR, PLLC, an Arizona I.LC;

SECURlTY TrrLE AGENCY. an Arlzou
Coipoiiúioii; M" i MARs1lALL AND

ILSLEY:BANK, a Wùconsin Coiponirimi; 10
JONES &Del JANE OOEJONBS, husbaud aod

wife, JOHN DOBS and JANE DOES I-X; ABC
CORPORATIONS i-v; aiietXYZ
PARTNERSHIPs I-V; ABC LLCS i-v, XYZ

TRUSTS I-V;J8

19

20

21

22

23
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Defendants.,

-

orAllIZONA
OUNTY

CASBNO.;

PLAlN'nFF's APPLICADON FOR
'I'EMPORAR,Y Il.ES'I"RAINJNG ORDER,

PRBLlMINARY and PERMANENT

INJUNCTION ad'ORDER TO SHOW
CA'USE.

(Ex Parte Emergency AppUcaaiOD)

Assigned to;

Plaintiff JAMES MCJCINNBY, moves the COUtt, ~ to Rule 6S(d), Arlz.R.Civ.P., to

issue a Tempotary Restrainbig Oidcr. lUtraining and eujoining Defendants, tbeir attomcys. ofticeis,

agents, einployecs, and an)' ånd all other persons in. ~ ÇQJlÇert or participation with ~ :&om the

acts and conduct as mo~ fully defined below. Plaintiff'1brtber moves this Court to issue an Order to

Show Ca\lSe why a Preliminary and Pormaneiit IiVuncdo.n $bould Dot issue.



4t ~

This AppHcation is suppo~ by the Points and Authorities included hCII'C and tlic pleadinp

2
and motions filed in this case.i

..

5

6

7

8

9

iO

ii

12

13

14

'15

16

11

18

19

20

.21

Above De&tidaui's "K0lIdau"" aDd "Folk and O'Connor's" iIlepI 1ac1t of stancUJis

pursuant to A.R..S. 47 § 3302 and Rules of Civil Pl~ 1 &: 17(a) arc the primary cause of

this i:mergency and ~ent application. thwartinS otherwise itteparable barm and Jiuuiy to

Phiintiftftom this Jack of A..R.S. 47 § 3302 staDding.

JURJ§DlcrION AND YENtlE

i. This Court has jUJ'isdictiOll over the matters related to the emergency. i:ojunotivc,

provisional, and equitable teUer sought bereiii, pursuant to the agieements of the panics

~tèrcnced below.

2. Venuc is proper l'1Il'SWl1Jt to Arizona Re\lised Statutes § i 2-401, at seq.

3, The transaction was originated within Marioopa County, Arizona.

4. The parues herein are subject to ceitaiii coatraetuaJ obligø.tioøs diat aie the

subject ofthb litigation.

S. This action is brought, for among otbcr puiposes, to reøtraûi and eøJoin the

Defendan.ts. their agents, employeea. r:epteSeDtativei, lawyers, direetoT$ and officers, from

t.akhi. any action to improperly tiarisfer. dispose o( or usc the property ofPJaiutüfto foreclose

and sain posséssion of Plaintiff's Property.

22 6. All exhibns are tnic and coiiecf:, aUaabed hcicto.. aDd incoJporated hereiii.

23

24

25
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BACKGROUND AND l'A8'Dlj¡

7. Plaintitllames McKiaaey has a primaiy home at "8 S. WicJåap, ApaclR:

JuDetioii ~ by Defendants aetitmll iD Miuieopa Cowa. Ari:ioDl, with a DOte once

orlgiiiaæd and sneed by M& I Blblk. Oa iDtDimatioD.. belie( M &: l,8aDk had.OJÎgÍDated

this note in Febiuary 2001 for ao uriJcnoWll thiRl piiity, and pnnijousiy had serviced it as well

ui)tU circa August 2009,

8. Piey¡ou.sly, from March 10 May 2009. upon c:ontiDucd admfnistnltive di$ec)very

of regulatoiy violations, misrep.r~ClllBtioiis, and mitterial hreac.hes, Piabitift" cliøpated aud

rescinded die Note. During that ~ employees 01 M .t: 1 Bank had advise4 ~

Plaintift' to quit making Pa.YJDenfs ~ quafäY for a 10I1l modification" the)' w= proftèrini.

PJaintijf in good fai1b fonowed the advice of scrvioer M " J 8811k, yet fliey clcDieii aiiy

reasoiiabI." itO.E-P.A compliant modificatioa and iDstitated a Notice ofTn.istee Sate iastead.

9. PIajntift'1atet discoveted that only approximll8ly 4% of loaDS are aetua11y ever

modified in the Utiited States, so M. ~ 1'8 iDdaciemeots to ietired PJaiuiiff were absimL

i o. Al$O 0,", infomia1iOD 8JId belief, M &: I bank was a se,nrjçcr. whoßy uuablc as a

non-Real Party in :rnteim to actually ooøtract ÎÐto loau iicgotfatiODS and modificadODJ with

Plaintiff; in the first p.lace. On information and belief, tbis DOn-abiUty to contract problem as a

iioJl-O'WDCr is Dationwidc with most .seciwitized, Joaris in the United States by debt c:oUoaor

!lerviçcrs who arc: not Real Parties in 1ntetest.
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11. M & J Bank's ÎIldlIeemems and advice to Plaintitf to default were unueccssary.

misJcadin& 1ì'audulent. and damaging 10 l'laintift: M 8: I baoli: repeatedly violated R.B.s.P .A.,

H.O~.P .A.. P.D.CoP.A and F.C.R.A during theii servicing era.

12. In any case, M &: I reportedly later 'sold" this d'¡autud ä'lShonored note to some

threign OO~rate entity wi1h the name ICODdaur jn its 1it1e. as noted below.

J 3. As noted earlier. Defendants K01ldaur Capital Corporation; Kondaur Venture X,

LtC; Kondaur Capital Trost Series 2009-3 (bereiiiaftet also ~Ddaurj. and Defetidants FoUcs

and O'CoDaOJ' (hereiriafter also ".Folks") 1ft the prlmary subjeçi¡ of 

this T.R.O., aDd Plaintitfls

requesttor pemulDent injunction during the a4judication oftbia cisc.

14. Like pmrious semcer M &: J Bau, Dcfi::ndant servicer Koodanr hu~)'

retbsed to fonow R,E.S.P.A. federal disclOS1R law wilbln 12 U.S.C. Section 2605(e). in

diseloSÍD¡ the rdationibip of and between the various Koodaur f07êip entities, iies,

CoJpomtions, and offshore Truøs n::gîstered in the state ot Delaware to Pl~ even though

KondIUl' thtmiselves claim the legal iesponsibiJlty to do so right lD their own introdiic:tory letter

(Exhibit A. July 3 lit Jetter p.nunp. 10)

is. There are 44 foreign to AriZOhllt oo1pDrate entities .incorporatiii.g tbe name

"Kondaor'" related to these Defendants reglstered in the state of 

Delaware, (ExhIbit B)

16. 43 of these 44 foi:elgn entities are not registered to do business in A~ yet 3

of them claim a relationship with Plaintiff, aod more .importantJy to his recorded property

rights. (Euiblr A).
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J 7. Three of the 44 IC.ondaiir emlties: Ko.ndaur Capital Corporation; Kondaur

Venture X, LLCj and ICoDdaur Capîlal Trust Series 2009-3 appear in two D01ice papers sent to

Plaintiff dated Aagusi 4", 2009 atid July 31". 2009. (&:ddbit A).

i 8. Only one of the three KODdaur entities, '"ICondaut Capjqd Coiporation" is

properly registered to do busineSs in tho 5l8te of Aiizona.

19. Kondaur Capital CorporatiOD; Kond.aur Venture X. LLC; Kondaur Capital Trust

Series 2009-3 have pmpose1y, maJic.jl)GBly. and reckJCBSlY kept PIaiiiiitf in the dark for 160

long unnecessary days, as to which KODdaur cotp()nItc entity if any, actually daims and proves

ownexsbip oftbe Note and Deed of 
Trust. Thelr own July 31-, 2009 speeificaUy stidleI tbly

had 60 business days to answer. (Exhibit A, July :3 i-ietter, paragraph 10).

20. Later in Deeeinber 2009, ICoiidaur Capital Corpomtion employee Peter Bai told

PLaintift' McKinney. that Kondaur Capital Corpor.ation was iDdeed '!O' a scrvicer of the loan.,

but quote an "assør mt11It1.ger",
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21. This inducement to Plaintiff was a wire ftaud upon Plaintiff by Kondaur Capiial

Corporation.

22. The July 311t, 2009 letter sent to llaintüf earlier by KoDdaut Capite)

Corporation, cle..ly states that KoDdaur Capital Corporation is a R.E,S..P.A. .seivlcer' of the

loiui, also kJiow.o in law u a P.D.C.P.A. §1692 debt collector, clearly coiitradictiDs the

DCl:emberwire-fraud statement (Exhibit A, 1u1y 31dlettcr).

23. Neither a debt collector nor a servicer is an owner of a note.

24, Therefore Kondaur Capital CotpO.tatioB as non-owoer servicer is a commiBsioii-

based ilRCDt-contraetee, with an unclatifitd 01 \lIUaiOwn third party.
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25. In ~s Auiust 41li 2009 Jetter, Defendant Kondaur Capüil Coipoiation

claims to have received a "sold' Ol 'traDsfeired' pt1WÌously overdue. dcfauIæd, dishonored

mortgage note from M " r Bank with the defaulted face amount of $408.500. (£ãfbit A,

AlIpSt 4*, Letter).

.

7

, 2-6. Defendants ''ICond1lUt Capital Co1J)Ol81ion", some unclear non-registered

Kondaur entity, and Power of A1tomcy "FoJkstt are ~ to illegaiiy foreclose the

PJa.intiB's ptOpeity, regaidJe.ts to 1hcir abao1uæ Jack of sl'alldiiig to do so, IS described below.

Mpf°RANDYMQJ'lOINTSANP AtJIHORlTlg

I'

9

10

11

12

13

'4

15

A. Defqd!nts' Grw Wmn'r.. C.iiduçt

27. Neidler defeodanrs Kondaur, nor OcfQulam: Folks aDd O'Com:ior _ a Holder in

Due Course to the Note and Deed ofTI'UIf, p1llSÚaDt to A.R.S. 47 § 3302-

28. Defeiidaui Kondaur shamelessly advertises to regu:Jation-violating banks like

servicer M " J ~ that Koadaur pDtpOseIy and seeks out and 'buys' JoIlDB with 'hyper-

default', 'regulatoty violations' aiid unbeHenbly. 'origiJîatloll bud'. (JLirJilbit C).

29. Koiidaiir'$ website homepage at 1YWW.konjmr,c:mpJhame.asa is prima filcie

evidence that Kondaur bad fuU 'kDowledge" tll. they WlI8 buying Joans with cJetaalt,

dishOllOT. and/or defect aod or fraud, in conttast to the opposite basic foundational cleme.m:s

required by AR.S. 47 § 3302. (£üiblt C).

30. Defendant Kondaur aitempted to cover up their purchases of loans with

reguJatoiy violations snd origInaiion fraud, by polítc1y æ-1abelins them 'scratch & dent'

mortgages, in their advertised indiicemeiic$ for non-Holder in Due Course Joans. KoDdaur

Capital Corporation's CEO Joe Daurio stated in April of 2009:
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" ....a ItHl1l is sc:niteh-a1'ltJ.døii, jór _ Df,. fø1Jf1Wbtg I1vee rsQltnlr: 10flll

PBrfø"~B - the løan Ù either I" defiiult or war P1'øriOllSN In dit/tuiii; Q iotm

'Where Q regii1titltnl .. "W,*" in t/iii orlgi1Jfllíon p1'OCCl.' or P undll'Writlng

1VJQKJIU that brvolved ,INuIlL " (EuibIt D- "Sciatc!Hnd-dcnt Loao Market

O1f'ers Oudet').

31. KøndalQ"s Apøl 2009 iScrarch-and--dent' 'Koødaur NCW$' is prima facie that

Kondaur had fuJI cknowledae' that they weie buying tC?ßDS with ddàuIc. dishonor, aiidIor deAct

and or fraud in violmOD of AR,s. 41 § 3302, including Plaiiid.ft'.s.

32. 0Ji iiifurina1ion and bcIi~ ICondaiir has pwdiISCd 28.000 ~ DOtes

tbroUghotit the COUD1ry with li'gu1atory vioJatiom and onginaticm tlaiid. includioi Arizoiia,

iiic1udiD1 this Note, aiid invòlving 1bo direct SlIbjeci property oftbis appficatlon.

33. Ddcnclant c:otpomiOD(s) ICondaur Capila1 Corpomdon b\ew that buyiiia J.,

with æ¡ui.ory violations and origination:traiid neøatcB die Note per AJtS. 47 § 330; for Jack

of a v~d Holder m Due Covnc.

34. Deftindant KODdaur continued this riùy illegal behaVior in Arizona due to the

large extraordhiaiy pmfits derived :&om it. (Exhibit D. KoDdaw NeW! page ) "....bu,vlng loam

at huge dJscMJnb.... 'ï.

3S. 00 infurmatioD and belief; ICondaar 'average purcba$e price of a Note with

regulBtoiy vioJadons is 23 cent, on the $1.00 ofthc defau1ted 'face "'ah.' oftbc note.

36. This gross proñt :&om buying illegaUy orlginated loans at tbis ratio; is 4 10 J .

withbi Just a h months time, necessiuy 10 complete a 9O-day non-reviewed, noii-judiciaJ

foioecJosure.

37, ~e:ndant Kondaur assumed the risk of this illeaai behavior in their business

model, as tbe few lO$SCS such as Piauitiff"" CODlested nob; arc made up tbrofJ8h tfic profirs of
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the estimated (95%) remaiiider of uncbaUqe4 loans that are foreclosed OD, 1toßi least.

sophistieatelt ~~ tinaaciaUy.stiappcd CODSUlrlera.

38. l(oiidaur hoped that this Plaintiff oonstime.r would coUe8e fi:om cxhaustioii iDro

this undisputed ætegoiy; and .iii August 2009 o1fered PlaimifI a 15,000 ~ bøëe to chop

Plailltiirs elaima orresWatory violations iiricl oiigîiiatiOQ 1iaud. telling Plafnti1fto abaiidon his

claims aod "nt 012 with your 11ft ".

39. Kondaur's eiiteiprise stheiine .Is to abuse the ArizoDa non-judicial non.ævJewed

foreclosure process 10 further 'cleaiin¡ tide' Cor PftWious violators' mistakes. Tlus warts to

uri1awfùlty yet efficiently and cli.eap~ ~qu1et title' in 95+% of the reguJatory-deficient, non-

Holder hÍ Due Course notes that Kcmi!aul' (assumes'.

ll

9

10

11

12

13

14

15
i

40. A.R.S.47 § 3302 cJeady ~ the necessaty Holder in Due Coiuse as folJows:

....A. "holder in dueoouniell means the holdor of an iostrument H':....2.. 11ie

bolder took the iÐstntment; (a) For vaI~ (b) In good taitia¡ (c) W'ilhoal

QOUce i1iat the ii:istrmnciat is 0VlI'due or hit béen 4lsholio,red or that ~ is an

UI1eønd cleiaait with respect to payment of another ~t issued as part of

t1ic same series;"

41. Blacks Law DfctioDlll')' also cW'mes a Holder in Due Come as follows:

A ~ iD due CCJ1UIe is a)'JenOJl who fakes a nesotiable instruiiient, suoh q a
proinissoiy Dote. for value _!!It lmciwledtic of any apparent clefeec ui the

insirumeai nor aay aodc:e of disJaonor. (Black's Law Djctippary 2pd Pocket gl,

WI Dg. 32&).

42. As Koodaur biowingly advertised fur, sought out, and "bought' Plaintiff's note

!!if I! !IOtice of it being "Ol/UtlIU" as noted above in A.R.S. 47 § 330:i (A) .i. Kondaur ut1erly

lac:b standing 8$ a Holder in Due Course. (E~ C eil D).
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43. Also as ICondaur kDowiDgly advertised for, sought out, and £bought' the no1e

d DOtiet of it being previously DJdMtP't:ll by ObH¡òrIP.laimitf as noted in A.R..S. 41 §

3302, KÐndaur lacks standms as a Holder in Due Course.

44. AJso as Konilaur knowingly adveltised for, sought out, and 'bought' the 110te

!!ifJa. DOtilJe of known D4f~ fum! M Ie I ~ as DOted in A.R..S. 47 § 3302, KondAur Jacks

&taiidiiig 8$ it Holder in Due Course.

45. Also a., Kondaur knowingly advenised for, $Ought o~ and 'bougbt' the øote

Mdtput the '~ GtJo4 Falt1l" required by A.R.S. 41 § 3302. KOIldaQr laclts standing as a

Holder in Due Course.

41). A n.on-Holdcr in Due Cotirsc in NOT a Real Party ùi Iiiteiat in the oveiail

ttansrwtion.

47. Only a Holder in Due Course ciui be a Real Party of Interest in any mil estate

Chain ofTItJe as welt

48. Only a .R.ca.l Party of Interest can plead. and defend in this Court per t 6 A.R.S.

Rules of Civil Procedure. R.ute i 7(a).

49. Kondaur is DOt a Holder in Due Course; and thereby is DOt a Real Paity in'

Inteicst.

so. Xoiidøtir as a non.Holder in Due Course therefore is unable to create aa

uobroteii chain of tide neeessary to foNclose upon the nøo.HoIder in Due Cow'se note.

51. Kondaur as a øon--R.eal Party in 1'iit.a'est latb 3taDding ÌD tJrls Court .and Jacks

staiidl.ng againstt1us Plaintiffper Riile 11(a).

52. Kondaur utterly Jacks the good &itb dcmarided by A.R..S. 47 § 3302
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DECLARATION OF LARRY O. FOLKS

Larry O. Folks states as follows:

1. I am over the age of majority, am an attorney licensed to practice law in the state

of Arizona, am a partner in the law firm Folks & O'Connor, PLLC (the "Folks Finn")

and in such capacity I have personal knowledge of the matters set forth herein.

2. On or prior to Jme 3, 2009, I was appointed as the successor "Trustee" for deed of

tnist dated February 7, 2007 and recorded on February 9, 2007 in Instrument Nwnber

2007-017572 In Pinal County Arizona (the "McKinney Trust Deed") encumbering certain

real property and Improvements located in Pinal County Arizona (the "Subject

Property").

3. By the terms of the McKinney Trust Deed, i commenced a "Trustee's Sale" on

June 3, 2009 by appropriate recording and mailing of a "Notice of Trustee's Sale".

(Exhibit 1)

4. After commencing the Trustee's Sale, the Folks Firm was served with

McKinney's complaint in McKinney v, Kondaur Capital Corporation. et al., Pinal

County Docket CV2OO9..Q3764 (the "Pinal Lawsuit"). Thereafter the Folks Firm filed a

Motion to Dismiss in the Pinal Lawsuit ("Folks Dismissal Motion"). (Exhibit 2)

5. At the request of the beneficiary of the McKinney Trust Deed, the Trustee's Sale

was postponed four times (the "Postponements"). Each of the Postponements was done

in accordance with the applicable Arizona statutes. The last Postponement was from

December i S, 2009 to January 5, 2009 at 9:05 AM.

347854,



6, On January 4, 2010 'the Folks Finn received by facsimile a copy of McKinney's

Application for Temporary Restraining Order, which bore no docket number, no judge

assignment infonnation nor any indication of the date, time, or place when the unnamed

judge would consider McKinney's request (the "Blank. Application"). (Exhibit 3)

7. The Trustee's Sale was completed as scheduled on January 5, 2010,

8. On January 6, 2010, before Trustee's Deed could be recorded, the Folks Finn was

served with a copy of a temporary restraining order (the "TRO") that had been issued in

McKinney v, Kondaur Capital Corporation, et al., Maricopa County Docket CV201O.

090122 (the "Maricopa Lawsuit"), (Exhibit 4J

9. The TRO was the first notice that the Folks Fiim received of the docket number or

judge assignment in the Maricopa Lawsuit.

I declare under penalty of perjury that the foregoing is true and accurate.

Executed on l/I y./i 0

347854
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

GREENBERG TRAURIG, LLP
ATIORNltYS AT LAW

SUiTE 700
2375 EAST CAMtLBACKROAD

PHOENIX, ARIZONA 85016
(602) 445-8000

Laura Sixkiller, SBN 022014; sixkillerl@gtlaw.com
Attorney for DefendantM&I Marshall & Ilsley Bank

IN THE SUPERIOR COURT OF ARIZONA
PINAL COUNTY

Case No. CV2010-090122JAMES McKINNEY, an individual,
JAMES McKINNEY, an individual, Real
Parties in Interest

M&I MARSHALL & ILSLEY BANK'S
JOINDER IN DEFENDANT FOLKS &
O'CONNOR, PLLC'S MOTION TO
DISMISS AND THE KONDAUR

DEFENDANTS' CONSOLIDAT~D
CROSS-MOTION FOR SUMMARY
JUDGMENT

Plaintiffs,

v.

KONDAUR CAPITAL CORPORATION,
et aL.,

Defendants.

(Oral Argument Requested)

(Assigned to the Honorable Karen Potts)

19 Defendant M&I Marshall & Ilsley Bank ("M&I") hereby joins the Motion to

20 Dismiss filed by co-defendants Folks & O'Connor PLLC ("Folks & O'Connor") on

21 February 9, 2010. In addition, M&I hereby joins the Consolidated Cross-Motiòn for

22 Summary Judgment filed by Kondaur Capital Corporation, Kondaur Venture X, LLC, and

23 Kondaur Capital Trust Series 2009.3 (collectively, the "Kondaur Defendants") on

24 February 22,2010.

25

26

'iX 329,219,149
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

For the sake of brevity, M&I incorporates by reference the Folks & O'Connor

Motion to Dismiss and Kondaur Defendants' Consolidated Cross-Motion for Summary

Judgment as if fully set forth herein. M&I respectfully requests that the Court deny

Plaintiffs' Motion for Summary Judgment, grant summary judgment in favor of M&I, and

dismiss Plaintiffs' Complaint for failure to state a claim upon which the Court can grant

relief,

For the Court's convenience, a proposed fotm of order is submitted concurrently

herewith.

RESPECTFULLY SUBMITIED this 23rd day ofFebniary, 2010.

GREENBERG lRAURIG, LLP

By: /s/ Laura Sixkiller
Laura Sixkiller
Attorneysfor Defendant M&I Marshall & Ilsley
Bank

ORIGINAL of the foregoing
electronically filed this 23rd day of February, 2010

with the Clerk of the Court,

COpy ofthè foregoing faxed
and mailed
this 23rd day of February, 2010 to:

The Honorable Katen Potts

Maricopa County Superior Court

Southeast Court

222 East Javelina Avenue
Mesa, Arizona 85210-6234
602-372-8672

COPY of the foregoing emailed and mailed
this 23rd day of February, 2010 to:

-2-
rHX 32B,002,362v
PHX 329,219,149
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19

20
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22

23

24

25

26

James McKinney
618 Wickiup Road
Apache Junctiont AZ 85110
Email: jmckinney@hushmail.com

Mark L. Collinst Esq.
Robert M. Savaget Esq.
GUST ROSENFELD P .L.C.
One S. Church Avenue, Suite 1900
Tucsont Arizona 85701-1627
Email: mcollins@gustlaw.com
Email: rsavage@gustlaw.com

Kathleen Webber, Esq,
Larry O. Folks. Esq.
FOLKS & OtCONNORt PLLC
1850 N. Central Avenue, Suite 1140
Phoenixt Arizona 85004
Email: Weber@folksoconnor.com

lsI Lori Hinkel

,.HX 328,002,362v
PHX 329,219, 149
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13

14

15

16

17
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19
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22
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24
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GREENBERG TRAURIG, LLP
ATrORNEYS AT LAW

SUITE 700
2375 EAST CAMELBACK ROAD

PHOENIX, ARIZONA 85016
(602) 445-8000

Laura Sixkiller, SBN 022014; sixkillerl@gtlaw,com
Attorney for Defendant M&I Marshall & Ilsley Bank

IN THE SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

JAMES McKINNEY, an individual,
JAMES McKINNEY, an individual, Real
Parties in Interest .

Plaintiffs,

v,

KONDAUR CAPITAL CORPORATION,
a Delaware corporation; KONDAUR

VENTURE X, LLC, à Delaware LLC;
KONDAUR CAPITAL TRUST SERIES
2009-3, a Delaware statutory trust;
DEUTSCHE BANK TRUST COMPANY

DELA WARE, a Delaware corporation;
PAULA CHASTAIN, an individual;
PETER BAI, an individual; FOLKS AND

O'CONNOR, PLLC, anArizona LLC;
SECURITY TITLE AGENCY, an Arizona
corporation; M&I MARSHALL AND

ILSLEY BANK, a Wisconsin corporation;
JENNIFER MENGES;. an individual;
JOHN DOES and JANE DOES, husband
and wife; JOHN DOES and JANE DOES I-
X; ABC CORPORATIONS I-V;XYZ
PARTNERSHIPS I-V; ABC LLCs I-V; and
XYZ TRUSTS I-V,

Defendants.

J.fX 329, 174, 530v1
rHX 329,219, 187

Case No. CV201O-090122

(PROPOSED) ORDER DENYING
PLAINTIFFS' MOTION FOR SUMMARY
JUDGMENT AND GRANTING THE
KONDAUR DEFENDANTS' CROSS-
MOTION FOR SUMMARY JUDGMENT
AND FOLKS & O'CONNOR, PLLC'S
MO'l'ION TO DISMISS AND M&I
MARSHALL & ILSLEY BANK'S
JOINDER THEREIN

(Assigned to the Honorable Karen Potts)
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

J7

18

19

20

. 21

22

23

24

25

26

Having considered Folks & O'Connor PLLC's Motion to Dismiss, the Kondaur

Defendants' Consolidated Cröss~Motion for Summary Judgment and M&I Marshall &

Ilsley Bank's joinder therein, and good cause appearing,

IT is HEREBY ORDERED that Plaintiffs' Motion for Summary Judgment is

denied.

IT is HEREBY FURTHER ORDERED that the Kondaur Defendants' Cross~

Motion for Summary Judgment and Joinder therein are granted,

IT is HE:REllY FUllTHER ORDERED that Folks & O'Connor PLLC's Motion

to Dismiss and Joinder therein are granted.

DATED this _ day of ,2010.

HONORABLE KAREN POTTS
Maricopa County Superior Court

rHX 329, 174, 530v1
PHX 329,219, 187
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'.
'. . .

RECElVED

APR f2Z010

lES
F1~~__

l(Ris'tl~
ÀlR 6-1 toa1 JAMES McK1NNEY

618 S. WicKIUPRoAD

APACHE JUNCTION, ARIzONA 85119

(602)717-7502
PROPRIA PERSONA

¡,~..":". ..::.:)...... \ : ï:-'O'~':

.:c.,.'"

2

3

4
IN THE SUPERIOR COURT OF ARIZONA

PINAL COUNTY5

6 JAMES MCKINNEY, an individual,
JAMES MCKINNEY, an individual,
Real Parties in Interest

CASE NO.: CV2010-00970

7

8 Plaintiffs, PLAINTIFFS' RESPONSE TO
DEFENDANTS KONDAURS' MOTION FOR
SUMMARY JUDGMENT, ALL JOINDERS,

and PLAINTIFF'S REQUEST FOR FEES
AND SANCTIONS

vs,
9

10
KONDAUR CAPITAL CORPORATION, a
Delaware Corporation; KONDAUR VENTURE

X, LLC; an Delaware LLC; KONDAUR

CAPITAL TRUST SERIES 2009-3, a Delaware
Statutory Trust; DEUTSCHE BANK TRUST
COMPANY DELAWARE, a Delaware
Corporation; PAULA CHASTAIN, an

individual; PETER BAI, an individual; FOLKS

AND O'CONNOR, PLLC, an Arizona LLC;
M & I MARSHALL AND ILSLEY BANK, a
Wisconsin Corporation; JENNIFER MENGES;
an individual; JOHN JONES and JANE DOE
JONES, husband and wife, JOHN DOES and
JANE DOES I-X; ABC CORPORATIONS I-V;
and XYZPARlNERSHIPS I-V; ABC LLCS I-V,
XYZ TRUSTS I-V;

(Oral Argument Requested)

11

REQUEST FOR TIME FOR DISCOVERY
PURSUANT TO

ARCP 56(1)

REQUEST FOR LEAVE, TO THEN
FURTHER AMEND THE COMPLAINT

12

13

14

15

16

17

18

19 Defendants.

20

21 Plaintiffs are the victim of a Predatory loan, with Ponzi fraud and securitization fraud.

22
Plaintiffs have a priority Motion to Determine Standing before this Court. Oral Argument is

23

24
requested for it, and this matter. Without waiving that Motion, Plaintiffs assert that they have

25 stated facts and submitted evidence supporting all of his claims. Plaintiffs further deny and

26

1



1 . further object to each oJDefendants' misleading statements and non-Best Evidence exhibits ab

2
ininto. Rather, Best Evidence exhibits and cross-examinable, verifying testimony under oath

3
is demanded of Defendants.

4

5 Plaintiffs' Counsel should pay sanctions for his continued lies such as 'There is no

6 debate ... ", etc. as prima fascia fraud. Servicer Kondaur Capital Corporation as a non-Creditor

7
is no Holder of any kind, and Counsel well knows that, and Plaintiffs have well plead with

8 ,

ridiculous amounts of reams of paper that Kondaur is not a Holder of any kind. There is a real
9

10 debate here, which they want to run from. Discover and trial is in order.

11 Plaintiffs urge this Court to deny Defendants Kondaur Motion for Summary Judgment

12 and order it to answer, because the Complaint is properly pled. Should the Court determine
13

the Complaint lacks specificity, that the Court describe and offer instructions for improvement,
14

15
per PIatsky v. C.I.A. et aL. The McKinneys reasonably request an opportunity conduct

16 discovery pursuant to Rule 56(f) ARCP and to further amend their complaint, rather than

17 dismissal. Pro Pers are not held to the same exacting standards as Gust Rosenfeld. As hard as
18

these Plaintiffs work for quality, Pro Per pleadings are to be considered without regard to
19

20
technicality, as below:

21 Haines v. Kerner, 404 U.S. 519; In re Haines: pro se litigants are held to less'
stringent pleading standards than admitted or licensed bar attorneys.
Regardless of the deficiencies in their pleadings, pro se litigants are entitled
to the opportunity to submit evidence in support of their claims.

22

23

24 PIatsky v. C.I.A., 953 F .2d. 25; In re Platsky: court errs if court dismisses the
pro se litigant without instruction of how pleadings are deficient and how to
repair pleadings.

25

26

2



1

2
AnastasofJv, United States, 223 F.3d 898 (8th Cir. 2000); In re Anastasoff:
litigants' constitutional (guaranteed) rights are violated when courts depart

from precedent where parties are similarly situated.3

4 All issues brought up in Plaintiff s original motion and complaints are incorporated

5

6
herein for brevity to all issues, and to the lack of Defendant's standing. All issues included

7
herein are added to the Plaintiffs' previous causes of action against Defendants.

8

MEMORANDUM OF POINTS AND AUTHORITIES
9

10
I. SUMMARY OF THE ARGUMENT

11

12
Plaintiffs' claims stem from deception at the inception and entire duration of
a predatory loan on their retirement home culminating in an illegal non-
judicial foreclosure based upon fraudulent documents fueled by arrogance
and greed. Plaintiffs sue to get to the truth regarding the foreclosure and sale
of their dream home they designed and built. Under the non-judicial statutes,
the recordings and assignments are defective both substantively (entities are
and signators are not who they say they are) and procedurally violating due
process, disclosure laws and the laws of equity.

13

14

15

16

17 If Defendant's arguments are accepted, at the pleading stage, then any person
could foreclose on any other person, simply by claiming to be the Power of
Attorney to a deed of trust appointing himself as trustee to foreclose,
validating the debt as one with personal knowledge of the accounting of the
loan (for Kondaur Capital) and then arranging a buyer to dispossess the true
owner without any recourse. It is contrary to Arizona law and public policy
to green-light fraudulent activity and illegal foreclosures.

18

19

20

21

22 Kondaur, M & I Bank, and Folks & O'Connor claim protection under the
statute, but the Arizona legislature did not intend to grant an absolute right
to lie, cheat and steal. Kondaur and Folks & O'Connor et al. knew of the
unrecorded transfers and the title issues prior to the sale, but claimed the
beneficiary "never changed." By failing to disclose their authority to act and
concealing the true parties and illegal nature of the transactions while

23

24

25

26

3



1 refusing the reasonable requests for information, and facilitating the sale
Kondaur along with the other Defendants became a key player in the
unlawful seizure of the McKinneys' home. If they had the legal right to act

why not disclose it prior to the sale or even now, Kondaurs' Motion for
Summary Judgment is nothing but an impermissible and premature Motion
to Dismiss, unsupported by facts or law. Kondaurs' Motion for Summary

Judgment should be denied, and they should be ordered to answer.

2

3

4

5

6

7
II. MOTIONS TO DISMISS ARE NOT FAVORED

8 Dismissal is only proper under Rule 12(b)(6) of the ARCP where there is either a "lack

9 of a cognizable legal theory" or "the absence of sufficient facts alleged under a cognizable
10

~

legal theory."1 That is NOT the Case at Bar. There are numerous well-pled FACTS and
11

12 causes alleged in the Complaint, as reasonably noted by Judge Potts, in her January 5th 20 i 0

13 restraining order as follows:

14
"The Court has considered Plaintiffs Verified Complaint and his
Application for Temporary Restraining Order, Preliminary and
Permanent Injunction and Order to Show Cause, The Court finds

that Plaintiff has set forth multiple alternative and credible causes
of action against said Defendants, specific facts that demonstrate
that immediate and irreparable loss will result to him before the
Dejèndants may be heard in opposition, and has further
demonstrated extraordinary difficulty in effectively identifying
and/or communicating with said Dejèndants ... "

15

16

17

18

19

20
Judge Potts' reasonable, thoughtful Findings are obvious to anyone that actually seeks

21 .

22 out Plaintiffs' complaint, attached exhibits, and the Qualified Written Requests; in contrast to

23 resultant supposed replies and non-answers of evasive, fraudulent Defendants. Yes - Plaintiffs

24 have "set forth multiple alternative and credible causes of action against said Defendants".
25

26 i Balistreri v. Pacifica Police Dept., 901 F.2d 696,699 (9th eir, 1990),

4
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2

. 3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

It is too late to pretense otherwise; as desperate Defendants desperately wish were the case.

Defendants just want to continue their illegal business, with a $320,000 unjust

enrichment profit on this case, without any interference from the Courts. In fact, EVERY

complaint in Arizona against these Defendants is automatically and disingenuously non-

answered with a 'Motion to Dismiss' / 'Summary Judgment' from these fraudulent

Corporations., no matter what the merits are and which other attorney files it. No real Good

Faith at all. Lies. Needless expenses against Plaintiffs, and gross regular and automatic abuse

of Arizona's Motion to Dismiss rules,

Sanctions against Defendants and against Counsel are therefore requested for this

abuse, and loss to Plaintiff.

ID. DISCOVERY OF DEFENDANTS' HIDDEN ACTIONS FOR COMPLAINT

Defendants have gone out of their way to keep Plaintiffs from Discovery regarding the

true nature and (17a) Real Party in Interest of this Note. Nonetheless, Plaintiff has made

substantial partial discoveries as to the nature of the transaction. Therefore, this complaint has

several causes of action unknown to Plaintiff in his September 2009 complaint. This January

2010 complaint is well pled and researched. Nonetheless, Plaintiffs request leave to amend the

complaint if it needs fine-tuIUng; more than Judge Potts already well-noted

"multiple.. . credible causes of action". In fact, now even considerable more frauds, lies,

misrepresentations, unlawful activities, and causes of action have been discovered by Plaintiffs

5



1 that need to be amended to the January 2010 complaint anyway. Plaintiffs request leave.

2
Additional Discovery is demanded by Plaintiffs to flesh out the 'rest of the story'.

3

4
Defendants have had something to hide from Plaintiffs, refused actual responses to 7 different

5 statutory R.E.S.P.A administrative requests from Plaintiff for 365 long days, from March 16th,

6 2009 to present. Their pretended answers have been non-answers and boilerplate letters sent

7
to any inquires, without substance to the questions actually asked.

8

9
"Silence can only be equated with fraud where there is a legal or
moral duty to speak, or where an inquiry left unanswered would be
intentionally misleading" - u.s, v. Tweel, 550 F,2d 297, 299 (5th

Cir.1977),
10

11

12
"Notificationoflegal responsibility is ''the first essential of due
process oflaw." Connally v. General Construction Co" 269 U.S,

385, at 391,13

14 Silence and non-answers to substantive questions, is each of these Defendants'

15
modi operandorum, and is fraud on the Plaintiffs.

16

IV. RIGHT TO ENFORCE REGULATORY VIOLATION LOSSES:
17

18 Plaintiff invested a $175,000 previously owned free and clear lot into this transaction,

19 as well as $60,000 in interest, and $30,009 in additional upgrades to the property related into

20
this transaction - His retirement. Plaintiff wishes to be made whole again.

21

22
F.D.C.P.A, R.E.S.P.A., T.LL.A., H.O.E.P.A., Breach, Section 22 of 

the Deed of Trust,

23 are all causes of action in state court in violation of Arizona's Unfair and Deceptive Acts and

24 Practices law and other Arizona laws and Rights. Kondaur is not a Holder in Due Course and

25
therefore cannot defend itself from these violations by both previous parties and itself.

26

6



1 Kondaur actually advertised for the origination fraud - now they assumed it with their

2
purposeful behavior. The statute of limitations does not toll till the actions are discovered, and

3

4
for the Arizona Fraud there is no statute oflimitations. The who what where why ofFrand

5 Claims is well established in Plaintiffs complaint and pleadings, including Defendants'

6 repeated fraud of misrepresentation to Plaintiffs, and fraud of silence per U.S. v. Tweet.

7 v. WRONGFUL FORECLOSURE:
8

9
To determine the validity of the trustee's exercise of the power of sale set forth in the

10 deed of trust, one must necessarily study the note and its ownership, and whether the note has

11 actually been defaulted upon to its actual Real Party in Interest.

12

13
Arizona recognizes the tort of wrongful foreclosure:

14 Furthermore, other jurisdictions have recognized this tort, and based on the
undisputed facts of this matter, the Court finds it appropriate to join those
jurisdictions and hold the Defendant liable for wrongfully foreclosing on the
Plaintiffs home. 2

15

16

17 In Herring 2, the federal district court defined wrongful foreclosure as a tort that "exists

18
as a statutory duty . . . to exercise fairly and in good faith the power of sale in a deed to secure

19

20
(a) debt", and stated that "a breach of 

this duty is a tort compensable at law." ld, at *5.

21 Finally, and most importantly, none of the statutes can create or confer a right to foreclose a

22 deed of trust where the status of the beneficiary's entitlement to order the trustee to enforce the

23
power of sale is in question. Defendants have committed the tort of wrongful foreclosure

24

25
against Plaintiffs.

26 2 Herring v, Countrywide Home Loans, Inc.. 2007 WL 2051394 (D. Ariz. 2007) (emphasis supplied),

7
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VI. NOTICE PLEADING: RULE 8

The McKinneys are not required to prove their entire case at the pleading stage.

Kondaurs' arguments show that it has sufficient notice of the claims against them. Kondaur is

filing what amounts to be a premature Motion for Dismiss without having to provide any

disclosure or discovery to the McKinneys. Therefore, Plaintiffs request the Court order the

deposition of Kondaur, its involved employees, M & I Bank, its involved employees, Larry

Folks,' and Jennifer Menges, and production of documents relating to the transaction pursuant

to Rule 56(t) ARCP pnor to ruling on this motion.

A complaint need only be a ''plain and concise statement of the cause of action such

that the defendant is given fair notice of the allegations as a whole." Tarnoflv, Jones, 17 Ariz.

App. 240, 245, 497 P.2d 60, 65 (1972). Anzona has not adopted the more stringent pleading

standards of US Supreme Court cases Twombly and its progeny. See Cullen v, Auto-Owners

Ins. Co" 218 Anz. 417, 418,. il 1, 189 P.3d 344, 345 (2008)(rejecting the application of

Twombly to Ariz. R. Civ. P. 8, stating that Anzona retains the lenient "notice" pleading

standard under Rule 8, absent constitutional amendment.)

When adjudicating a Rule 12(b)(6) Motion for Summary Judgment, Anzona courts

look only to the pleading itself and consider the well-pled factual allegations contained therein.

See, e,g., Dressler v, Morrison, 212 Anz. 279, 281 ill1, 130 P.3d 978, 980 (2006); Long v,

Ariz. Portland Cement Co., 89 Anz. 366, 367-68, 362 P.2d 741, 742 (1961). Courts must also

8



1 assume the truth of the well-pled factual allegations and indulge all reasonable inferences.

2
Doe ex reI Doe v. State, 200 Ariz. 174, 175 ~ 2, 24 P.3d 1269, 1270 (2001); Long, 89 Ariz. at

3

4
367, 362 P.2d at 742. Judge Potts correctly noted that it well already does.

5 IV: SUMMARY OF FACTS

6 The. governing documents in this case---the alleged consideration trail for the Note,

7
the bifurcated Note from the Deed of Trust (Both predatory and unenforceable) --- Parties with

8

access, including Kondaur, refused to provide basic information in their sole purview and
9

10
control, rendering it impossible to determine who the necessary party (the true lender, creditor,

11 or holder in due course of the obligation) really was, or the amounts owed on the obligation.

12 . Kondaur and other Defendants knew of the controversy that that they purposely
13

advertised for, and then put themselves in without Clean Hands. Therefore had a duty to
14

15
establish the chain of title and their authority to act on behalf of the holder in due course prior

16 to conducting the sale, but violated that duty and refused and failed to verify the true facts and

17 instead arranged for an yet unknown co-Defendant to 'bid' at the alleged sale.
18

A. The Deed of Trust
19

20
. February 7th, 2007: Deed of Trust's recorded servicing

rights transferred to M&I Marshall & Ilsley Bank lacking statutory

disclosures and containing material misrepresentations. The note
apparently was securitized, insured, and placed in stream of
commerce through a tax-free REMIC Trust or other investment
vehicle, but no assignments were ever recorded.

21

22

23

24

2S . June 4th, 2009: Plaintiff rescinded this contract within his
extended rescission rights for: misrepresentation by the originator,

26

9
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19

20

21

22

23

24
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and for violation of the Arizona U.D.A.P, and for fraud. A truth-in-
lending claim was also made by Plaintiff as well that Defendants

refused to acknowledge, and therefore is NOT a Plaintiffs' cause of
action in TIllS complaint, as in the earlier complaint filed September
9th, 2009.

. June 5, 2009: Larry O. Folks of Folks and O'Connor signs,

and causes to be recorded a Substitution of Trustee as the present
beneficiary Power of Attorney of Defendant M & I, curiously
double-dipping, naming himself as "Trustee" pursuant to an alleged
and undisclosed Limited Power of Attorney. The document was
signed by Larry O. Folks two days AFTER it was allegedly
notarized "in the presence or' the other DOE Defendant - Jennifer
Menges. A fraudulent document.

. June 5, 2009: Co-conspirator Defendants executed and a

post-TRO Notice of Trustee Sale on the Plaintiffs' primary

residence.

. August 4th - August 16th, 2009: Kondaur Capital
Corporation, a SERVICER claims ownership of the Deed of Trust in
an assignment.

. January 5th, 2010: Although noticed before the sale by

Plaintiffs that a Restraining Order was in place from a complaint, as
the Maricopa Court judge acknowledged had ((several credible
causes of action". Folks & O'Connor and other DOE defendants

rushed a Trustee's sale Deed to Quiet Title on their fraud and
regulatory violations, just as Defendant Kondaur had originally
advertised they do all along. Defendants lacked good faith in this
rush and coup. '

B. The Promissory Note

10
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. February 7, 2007: Note claimed by Originator M&I Marshall and
Ilsley Bank for an unknown Real Party in Interest.

. Sometime Later: allegedly transferred in blank, without a date,
without recordation, without valid endorsement on the allonge,
without the name of the 'company' endorsing.

. June 2009: Folks & O'Connor and other Defendants ignore the
actual questions and notices of James McKinney. This silence is
reasonably equated with fraud.

. August 4th - 16th, 2009: Servicing changes fromM & I Marshall &
Ilsley to Kondaur Capital Corporation of California.

. August 16th - January 15th, 2010: Kondaur companies and other
Defendants refuse to send Plaintiff a true & correct copy of note
allonge requested in R.E.S.P.A, requests of Plaintiff.

. January 4th, 2010. Judge issues a valid good faith TRO for

"multiple, credible causes of action" against Defendants' actions.

. January 5, 2010: Alleged Trustee Sale conducted anyway by

Defendants and Trustee's Deed allegedly issued and unrecorded to
date.

. January 15th, 2010: Non Best-Evidence allonge in blank,

unrecorded, undated, with fraudulent endorsements by signators
claiming to be Vice President at M&I Marshall & Ilsley Bank, when in
fact the signatory was a vice president of a separate corporation listed
as defunct since December 31 st, 2007 by the Wisconsin Department of

11



1 Financial Institutions.

2

3 . Present: Defendants Kondaur, and Folks & O'Connor co-acting as,
Accountant, Agent, legal counsel, and Special Power of Attorney of
other Defendants, seek absolution and validation of the illegal
foreclosure sale of Plaintiffs home and primary residence, misusing
A.R.S. 33-807(E), a statute that covers a defendant that acts solely as a
Trustee, which Folks & O'Conner, definitely did not act solely as a
Trustee, but as accountant, power of attorney, agent, co-conspirator,
etc.

4

5

6

7

8

9

10

. Present: Defendants Kondaur, and Folks & O'Connor each acting
as, Accountant, Agent, legal counsel, and Special Power of Attorney of
other Defendants, have yet after 370+ days refused to give

administrative discovery to Plaintiffs, venfying the Real Party in

Interest and NOTE complete chain of title to this 'transaction'. None
of the Defendants is Creditor to Plaintiff. A non-Creditor is a non-
Holder.

11

12

13

14

15 V.

16

RULE 41 (a) PLAINTIFFS' TIMELY DISMISSAL.

After Kondaur Capital Corporation, and other Kondaur entities were in Default, past
17

their 30-day response deadline and 30 days past the end of settlement negotiations between
18

19 them; Plaintiffs VOLUNTARILY dismissed their September complaint wirnouT

20 PREJUDICE per Rule 41(a), before any other claimed dismissal of 
these parties.

21 Plaintiff to the best of their ability discovered additional causes of action, and filed a
22

newer more complete complaint to descnbe the predatory loan on McKinney's retirement
23

24 home; culminating in an illegal non-judicial foreclosure based upon fraudulent documents

25 fueled by arrogance and greed. This would have been unnecessary, had Defendant's acted in

26

12
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1 good faith with the loan and disclosure of its requirement. No assumed res judicata can be

2
made ex post facto before Defendants Rule 41(a) dismissal, to cover the sins and illegal acts of

3

Defendants, particularly when new causes of action are present. 2nd Plaintiff James McKinney
4

5 (the relative) made no causes of action yet till January 2010, to preserve by quiet title his home

6 equity against Defendants' illegal actions, and has the full and necessary right to do so.

7

8 VI. LEGAL ARGUMENT

9 A. The McKinneys Have Stated a Claim and Have Sufficiently Pled Their
Claims

10

11 It is basic that a creditor seeking to enforce a security interest must prove the debt

12 pursuant to ARS §47-3301 (The DCC is based on ancient commercial law and has been
13

adopted in all fifty states), including the terms, the ownership, and the amounts due and that
14

15
the Trustee establish their authority to act on behalf of the holder in due course to enforce the

16 . right. The non-judicial foreclosure process was not intended to be an end run for illegitimate

17 parties to obtain property based on smoke and vapor. This prejudices not only the homeowner,
18

but also the true holder of the note, as well as bone fide purchasers and the confidence of the
19

20 public at large.

21 Defendants Kondaur as agents owe a duty of due diligence, honesty, and fairness to

22 all the parties. Kondaur apparently reap great benefits and unknown profits by foreclosing on
23

thousands of Maricopa County homeowners acting as trustee, accountant, legal counsel, power
24

25
of attorney, and possibly partners or interested parties in the transactions and as such they are

26
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an integral part of the scheme as alleged in the Complaint.

The genuine current note ---and any evidence of a valid transfer--- is the best evidence

of these elements,3 but there are other ways to prove entitlement to enforce the debt, as set

forth in ARS §47-3301 and ARS §47-3309. Despite being given numerous pre-litigation

opportunities, Defendants including Kondaur have ignored statues and law requiring

disclosure. Defendants have recorded, ~r caused to be recorded by agents, a series of

documents that, at best, are riddled with errors and inaccuracies and at worst, smell of fraud.

Kondaur Capital Corporation and unknown are 'agent' of all the parties to the

transaction at all times prior to pedormance of the conditions of the transaction and bears an

agency relationship to each of them. Lombardo v. Albo 199 Ariz. 97, 14 P.3d 288 (2000) cites

The Restatement (Second) of Agency (1958) describes both the duties of the agent to the

principal, §§ 376-431, and the duties of the agent to third per-sons, §§ 320-362. So, for

3 The most fundamental piece of evidence to support'a claim is the promissory note or instrument

establishing the existence and terms of the debt. A note is necessary to establish the existence of a debt,

its key terms, and the creditor's standing to collect the debt.

The note is necessary to trace the ownership of the obligation and to ensure that a creditor has

standing to bring an action to collect from a debtor. As an avalanche of securitized home loans
have entered default in the last year, courts have become frustrated at the difficulty in determining
the chain of title of the note.

Katherine Porter, Misbehavior and Mistake in Bankruptcy Mortgage Claims, 87 TEx, L.REv. 121 (2008)

(citing Nosek v. Ameriquest Mortgage Co. (In re Nosek), 386 B,R, 374,383-85 (Bankr. D, Mass, 2008)

(imposing monetary sanctions on Ameriquest, Wells Fargo, and several attorneys for misrepresenting the
identity of the holder of the note in bankruptcy proceedings); see also In re Foreclosure Cases, 521 F.
Supp. 2d 650,654 (S.n: Ohio 2007) (dismissing foreclosure cases for lack of standing when
ownership of the note was not established).

14
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example, Restatement (Second) of Agency § 348 imposes liability on the agent to third persons

for representations made in a transaction on behalf of the principaL. Comment c to section 348

acknowledges the duty of the agent to reveal the truth to the other party, and cross-references

Restatement of Torts § 551.

The obligation to each is measured by an application of the "ordinary principles of

agency." As an agent, the trustee may be liable for negligence. This principle was found

applicable in Munger v. Moore, 11 CaL. App.3d 1, 7,89 CaL. Rptr. 323 (1970), wherein the

court stated: "That rule is that a trustee or mortgagee may be liable to the trustor or mortgagor

for damages sustained where there has been an illegal, fraudulent or willfully oppressive sale

of property under a power of sale contained in a mortgage or deed of trust." (4) An agent has

the duty to use reasonable skill and diligence and if he violates this duty, he is liable for any

loss which his principal may sustain as the result of his negligence. Dahl-Beck Electric Co. v,

Rogge, 275 CaL. App.2d 893, 80 CaL. Rptr. 440 (1969).

In general, a trustee has a general duty to conduct the sale "fairly, openly, reasonably,

and with due diligence," exercising sound discretion to protect the rights of the mortgagor and

others. Baron v. Colonial Mortgage Service C 111 CaL. App.3d 316, 3230.,; Bank of Seoul &

Trust Co. v. Marcione, 198 CaL. App.3d 113, 118, 244 CaL. Rptr. 1 (1988); Block v. Tobin

(1975) 45 Cal. App.3d 214,221, 119 CaL. Rptr. 288.

Never did Folks & O'Connor show who the current owner of the obligation was, or

how exactly it came to be reportedly in the hands of agent Kondaur Capital Corporation a self

15
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proclaimed "premier purchaser of scratch and dent residential mortgage loans"

employing "unique management, servicing and liquidation strategies" for loans with

"origination fraud" and "regulatory violations" If the unique scheme can be covered and

validated by any self appointed Trustee without any discovery or disclosure, the wrongdoers

would achieve their objective in laundering the dirty/predatory notes with o~gination fraud

and regulatory violations and the victims, homeowners and society suffer.

Krohn v. Sweatheart, 203 Ariz. 205, 52 P.3d 774 states that while the rationale of

setting aside judicial foreclosure sales for gross inadequacy is well understood, it is not the

only basis for upsetting such sales. Judicial foreclosure sales have been set aside even in the

absence of gross inadequacy when there has been some irregularity, "(W)here there is an

inadequacy of price which in itself might not be grounds for setting aside the sale, slight

additional circumstances or matters of equity may so justify." Mason v, Wilson, 116 Ariz.

255, 257, 568 P.2d 1153, 1155 (App.l977) (citing Johnson v, Jeffèrson Standard Life Ins., 5

Ariz.App. 587, 429 P.2d 474 (1967)). Kondaur buys "scratch and dent" mortgage loans for

pennies on the dollar prior to the Trustee sale and uses unique liquidation strategies and agents

claiming plausible deniability to game the system.

It is the general rule in other non-judicial foreclosure states that courts have power to

vacate a foreclosure sale where there has been fraud in the procurement of the foreclosure

decree or where the sale has been improperly, unfairly or unlawfully conducted, or is tainted

by fraud, or where there has been such a mistake that to allow it to stand would be inequitable

16
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to purchaser and parties." Bank of America etc, Assn. v. Reidy, 15 Cal.2d 243,248, 101 P.2d

771-775 (1940). Legislatures did not intend to immunize beneficiaries from liability for

deceit, or to expand the risks borne by purchasers to include the assumption of damages

resulting from a beneficiary's fraud. See Lassar & Gross International, Inc, v, Dunham, 196

CaL. App.3d 496,501-502 (241 CaL. Rptr. 854 (1987).

In the absence of a fiduciary or confidential relationship, a duty to disclose arises at

common law if material facts are known only to the defendant and the defendant knows that

the plaintiff does not know or cannot reasonably discover the undisclosed facts, Buist v. C.

Dudley DeVelbiss Corp, 182 CaL. App.2d 325,331,332,6 CaL. Rptr. 259 (1960). Undisclosed

facts are material if they have a significant and measurable effect on market value. Reed v.

Kini. 145 CaL. App.3d 261, 267 (193 CaL. Rptr. 130 (1983). A breach of the duty to disclose

gives rise to a cause of action for rescission or damages. Rothstein v. Janss Investment Corp"

45 CaL. App.2d 64,69 (113 P.2d 465 (1941).

Defendants seek dismissal of the Plaintiffs' claims pursuant to 12(b)6 resulting from an

illegal non-judicial foreclosure sale with no disclosure or proof of the legal basis or authority

to do so. The June 2009-voided, 2007 Deed of Trust was recorded once, and it is known the

Note was transferred outside that transfer. The Arizona's recording statute for the transfer of

an interest in real property was not satisfied A.R.S. 33-411.01. There are obvious gaps in the

chain of title that Kondaur as agent breached their duty to Plaintiffs and failed to exercise due

diligence and refused to disclose material facts. Defendants Kondaur, Menges, and Folks &

17
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O'Connor had actual notice of the issues and failed to exercise due diligence in ascertaining

the validity of the assignments prior to the sale and ignored direct warnings from Plaintiffs'

prior to finalizing the alleged transaction.

Defendants rely on ARS 33-811 which was drafted long before the securitization of

mortgage notes and unrecorded assignments became a common reality. The statute

presupposes the banks have a valid legal interest with the original deed of trust,

UNBIFURCA TED note with allonge and valid recorded assignments prior to a non-judicial

foreclose and that the Trustee can rely in Good Faith on the representations, which is not the

case here. Defendants, including Kondaur knew or should have known the facts prior to the

sale and failed to exercise due diligence and disclose the facts to Plaintiffs.

The current use of non-judicial process is in violation of substantive and procedural due

process as guaranteed under the Arizona and United States Constitutions Defendants should be

estopped from claiming any statutory or 'rules' protection pending full disclosure and

discovery. To put the burden on the Plaintiffs/homeowners of proving the claim in the

pleading stage is fundamentally unfair, while all the information and documentation necessary

to establish the factual basis for it, is in the sole control of the wrongdoers that refuse to

disclose even the most basic information. Plaintiffs claim is made in good faith and well

founded based upon the known facts. His causes of actions against this motion included those

in his January complaint. These causes of action are added to his original causes against

Defendants as well.
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Defendants claim a valid trustee deed was issued, but the facts show otherwise and the

Trustee assignment is invalid. The transfer of the real interest of the claimed beneficiary M&I

bank appears to be fraudulent therefore no verifiable interest in the McKinney home could be

conveyed by the Trustee. It used to be that Banks were trusted and lawyers were honorable,

times appear to have changed, and money, greed, and power conquer all, and the rule of law is

ignored, manipulated, and abused.

VII. CONCLUSION

Base4 on the foregoing, the Plaintiffs McKinney respectfully request that this court

deny Defendants Kondaurs' Motion for Summary Judgment, and for attorney's fees and

sanctions. As already found in this case, there is a good faith basis for Plaintiffs' claims, and

Plaintiffs request the Court order the deposition of Kondaur, its involved employees and

principles, M & I Bank and its involved employees, Larry O. Folks, and Jennifer C. Menges,

and for production of documents relating to the transaction pursuant to Rule 56(f) ARCP prior

to ruling on this motion.

If the Court determines that the Complaint lacks sufficient specificity, Plaintiffs

McKinney submit an amended complaint, and requests the court give them leave to amend that

proposed amended complaint, if necessary.

If the Court determines that Defendants' Motion for Summary Judgment for

Attorney's Fees and Sanctions resulted in the waste of finite judicial resources, the McKinneys

request that the Court rule accordingly. According to an earlier ruling on this case, it does and
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1 therefore should be sanctioned and dismissed.

2
Respectfully submitted this 7th day of April 2010.

3

6

~N~
James McKinney -;

Plaintiff Pro Per .'

4

5

7
..c.:::::z::--~.._.~_...- Î
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, James McKinn

Plaintiff Pro er
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1

2

CERTIFICATE OF SERVICE

3

ORIGINAL filed with the Clerk of 
the Court,

hand-delivered this 7th day of Apn1201O, to:

4 Clerk of the Court

Pinal County Supenor Court
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GUST ROSENFELD P.L.C.
One S, Church Ave" Suite i 900

2 Tucson, Arizona 85701-1627
TeL.: (520) 628-7070

3 Fax: (520) 624-3849
Mark L. Collins, SB #003929 (mcollins@gustlaw.com)

4 Robert M. Savage, SB #020662 (rsavage@gustlaw.com)

5 Attorneys for Defendants Kondaur Capital Corporation,
Kondaur Venture X; LLC, and Kondaur Capital Trust Series 2009-3,

6 Paula Chastain and Peter Bai

7 IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

8 IN AND FOR THE COUNTY OF PINAL
9 JAMES McKINNEY, an individual,

JAMES McKINNEY, an individual,
10 Real Parties In Interest,

No. CV2010-00970

11 Plaintiffs, KONDAUR DEFENDANTS' REPLY IN
SUPPORT CROSS-MOTION FOR

SUMMARY JUDGMENT12 vs.

13

14

15

16

17

18

19

20

21

22

23

24

25

26

KONDAUR CAPITAL CORPORATION, a
Delaware corporation; KONDAUR VENTURE

X, LLC, a Delaware LLC; KONDAUR
CAPITAL TRUST SERIES 2009-3, a Delaware
statutory trust; DEUTSCHE BANK TRUST
COMPANY DELAWARE, a Delaware
corporation; PAULA CHASTAIN, an
individual; PETER BAI, an individual; FOLKS
AND O'CONNOR, PLLC, an Arizona LLC;
SECURITY TITLE AGENCY, an Arizona
corporation; M&I MARSHALL AND ILSLEY
BANK, a Wisconsin corporation; JOHN DOES
and JANE DOES, husband and wife; JOHN

DOES and JANE DOES I-X; ABC
CORPORATIONS I-V; XYZ
PARlNERSHIPS I-V; and ABC LLCs I-V;
XYZ TRUSTS i-V,

Defendants.

In the words of Shakespeare, Plaintiff James McKinney (the "Borrower") claims that he

has been forced to suffer the slings and arrows of accepting a loan of more than $400,000 and,

concomitantly, being held to the outrageous fortune of repaying it. In an apparent tribute to

383038v2



Socrates, both the Borrower and his son, Plaintiff James McKinney (the "Relative"),

2

3

4

5

6

7

8

9

acknowledge that the Borrower "owed somebody," but nevertheless argue that the Borrower's

failure to repay his debt should be rewarded with a house free and clear of liens. 
i Socrates's

cause was infinitely a more just cause and yet he failed to receive free housing.2 The Borrower

is not Socrates and nothing in law or equity supports his desired result. Accordingly, the Cross-

Motion for Summary Judgment ("Cross-MSJ") filed by the Kondaur Defendants3 should be

granted.

BACKGROUND

10 Despite Plaintiffs' specious allegations of fraud, the underlying facts remain

11

12

straightforward, Defendant M&I Marshall and Ilsley Bank ("M&I Bank") loaned the Borrower

more than $408,000 ("McKinney Loan"), (Separate Statement of Facts filed February 22, 2010

13

14

15

16

17

18

19

20

21

22

23

24

25

26

("SOF") ~1) The Borrower signed a Promissory Note ("McKinney Note") setting forth the

terms of the McKinney Loan. (SOF ~2) The. Borrowèr also executed a deed of trust

("McKinney Trust Deed") on the Subject Property allowing the sale of that property in the

event the Borrower defaulted on the McKinney Loan. (SOF ~3)

In February 2009, the Borrower defaulted on the McKinney Loan and has not made a

single payment since. (SOF ~4) The natural result of the Borrower's default was a trustee's sale

of the Subject Property originally scheduled for September 9,2009, (SOF ~5)

i See Plaintiffs' Consolidated Reply to All Defendants (sic) Replies to Plaintiffs (sic) Response to; Defendants'

Motion to Quash and Other Defendants' Pleadings to Date and Request to Hold Defendants' Motions in Abeyance
Until Adjudication of Defendants' i 7(a) Standing filed on March i, 20 l 0 (hereafter "Universal Response") at ~ 18,

2 As the Court may recall, upon his conviction for corrupting the youth of Athens, Socrates argued that he should

live in Athens at the public's expense as punishment.

.\ The Kondaur Defendants consist of Kondaur Capital Corporation, Kondaur Venture X, LLC, Kondaur Capital

Trust Series 2009.3, Paula Chastain, and Peter Sai.

2
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Contrary to Plaintiffs' suggestion, "chain of title" to the McKinney Note and the

McKinney Trust Deed is readily apparent. There is exactly one "link" in that chain - M&I Bank

assigned its interest in both the McKinney Note and the McKinney Trust Deed to Defendant

Kondaur Capital Corp, ("Kondaur Capital"), (SOF il6) This was accomplished through the

recorded "McKinney Assignment" and the "McKinney Allonge." (SOF il6) There is no

evidence of any other assignments or securitization or bifurcation. In short, the chain of title for

the McKinney Loan is not elusive, Plaintiffs simply refuse to acknowledge it.

DISCUSSION

In their continuing attempts to rely on mere allegations, as opposed to actual evidence,

Plaintiffs invite the Court to treat the Cross-MSJ as a motion to dismiss in which the allegations

of Plaintiffs' Complaint are accepted as true, See Dube v. Likins, 216 Ariz, 406, il2, 167 P,3d

93, ili (App. 2007) (in considering motion to dismiss, court accepts allegations in complaint as

true), The Kondaur Defendants did not, however, file a motion to dismiss. And because the

Cross-MSJ clearly reflects that there are no genuine issues of material fact, it is incumbent

upon Plaintiffs to "'respond to the motion by showing there is evidence creating a genuine issue

of fact.'" National Bank of Arizona v. Thruston, 218 Ariz, 112, il21, 180 P.3d 977, il21 (App,

2008), quoting Orme School v. Reeves, 166 Ariz, 301, 310, 801 P.2d 1000, 1009 (1990)

(emphasis added), In other words, Plaintiffs "may not rest on (their) pleadings." National Bunk

of Arizona, 281 Ariz, 112, il26, 180 P,3d 977, il26. They must present actual evidence to

support their claims, Bare allegations and innuendo will not suffice.

Nor may the Plaintiffs rely on the conclusory statements contained in their Answers to

Defendants' Separate Statement of Facts, Even assuming the Court treats that Answer as an

affidavit, it is well-settled that "affidavits that only set forth ultimate facts or conclusions of law

3
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can neither support nor defeat a motion for summary judgment." Florez v, Sargeant, 185 Ariz.

521,527,917 P,2d 250, 256 (Ariz, 1996); see also Lujan v, National Wildlife Fedn, 497 U,S.

871,888,110 S,Ct, 3177,3188, III L.Ed,2d 695 (1990) ("The object of (Rule 56(e)) is not to

replace conclusory allegations of the complaint or answer with conclusory allegations of an

affidavit."). Indeed, under Rule 56(e), Ariz. R. Civ. P" a non-moving party's affidavit "must set

forth specific (and admissible) facts showing that there is a genuin~ issue for triaL." The

Plaintitls Answers fail to do so and, therefore, cannot defeat summary judgment. See Jones v,

Merchants Natl Bank & Trust Co., 42 F ,3d 1054, 1057 (7th Cir.1994), cited with approval in

Florez, 185 Ariz. at 527, 917 P ,2d at 256 ("Self-serving assertions without factual support in

the record will not defeat a motion for summary judgment."),

The McKinney Note and the McKinney Trust Deed are Enforceable by Kondaur Capital

Kondaur Capital purchased the McKinney Note and the McKinney Trust Deed from

M&1 Bank, The undersigned is in possession of the original McKinney Note and the original

McKinney Allonge. As a result, Kondaur is the "holder" of the McKinney Note and, thus, has

standing and the right to enforce it and the McKinney Trust Deed. A.R.S. §§ 33-401, 47-

1202(21)(a), 47-3301 and Cruz v, Lusk Collection Agency, 119 Ariz, 356, 359,580 P.2d 1210,

1213 (App, 1978) (the assignee ofadebt is the real party in interest for Rule 17(a) purposes).

It is not necessary for Kondaur to be "holder in due course" to enforce the McKinney

Note; being a "holder" is quite sufficient. The distinction between a holder and a holder in due

course is that "a person who is not a holder in due course takes an instrument subject to: all

defenses of any party which would be available in an action on a simple contract, as well as the

defense of want or failure of consideration; non-performance of any condition precedent."

Amos Flight Operations, Inc, v, Thunderbird Bank, 112 Ariz. 263,266, 540 P.2d 1244, 1247

(1975), If the party enforcing the note is not a holder in due course, the payor can assert "the

4

383038v2



1 same personal defenses which he could have asserted against the payees themselves," Smith v.

2 Rabb, 95 Ariz, 49, 52-53, 386 P,2d 649, 651 (1963), Here the Borrower has no valid personal

3 defense against the McKinney Note. Indeed, Plaintiffs have admitted as much by asserting that

4 the Borrower "owe(s) somebody," (See Universal Response at ~18)

5 Having neither contradictory evidence nor authority, the Plaintiffs invite the Court to

6 free the Borrower from his obligations to Kondaur Capital for a variety of spurious reasons.

7 The Court should decline each of the Plaintiffs' invitations,

8 The Plaintiffs' droning incantation of the "best evidence rule" is inapt. The undersigned

9 possesses the original McKinney Note and Allonge and all copies used in Kondaur's pleadings

10 have been complete and accurate.4 See Ariz, R. Evid, 1003.

lIThe shotgun assertions that the Allonge is unrecorded, undated and endorsed in blank

12 miss the mark, There is nothing in Arizona law requiring the recordation or dating of an

13 indorsement. See A,R,S, § 47-3204 (defining "indorsement"). Blank indorsements are

14 specifically contemplated by A.R.S, § 47-3205(B), Further, the McKinney Assignment was

15 recorded, dated, and specifically identified Kondaur Capital as the assignee.

16 Likewise, there is no merit to the Plaintiffs allegation that John Muroni's signature on

17 the Allonge was invalid, As the Secretary of M&I Bank's board of directors has certified:

18 "(E)ffective January 1, 2008, John A. Muroni was elected to the position of Vice President of

19 the Bank and is currently serving in such capacity, qualified and authorized to act on behalf of

20 the Bank, and the resolutions electing him as such are in full force and effect." (Exhibit BJ

21 Asserting that the Borrower's default of the McKinney Note was also a "dishonor" does

22 not relieve the Borrower of his obligation to pay. Whether referred to as default or dishonor, the

23 Borrower's refusal to pay his admitted debt is simply not a defense to that debt. A.R,S. § 47-

24

25

26

4 The McKinney Allonge had been endorsed in blank. A copy of 
the blank endorsed McKinney Allonge was attached to

the Kondaur Defendants' previous pleadings, After its receipt by Kondaur Capital, however, the McKinney Allonge was
stamped to identi!)' Kondaur Capital as the holder. A copy of the stamped McKinney Allonge is attached as Exhibit A,

5
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3502(A) (the dishonor of a note refers to a payor's failure to pay a note when due.)

The Plaintiffs assertion that Kondaur did not acquire the McKinney Note in "good faith"

is a red herring. The good faith required in Kondaur's acquisition of the McKinney Note and

Trust Deed' refers to "honesty in fact in the conduct or transaction concerned," Mecham v.

United Bank of Ariz., 107 Ariz. 437, 441, 489 P.2d 247, 251 (1971), Even assuming the

Plaintiffs had standing to assert such a claim, they have proffered no evidence of bad faith in

the Kondaur - M&I Bank transaction. This is not changed by the Plaintiffs' inadmissible

reliance on an advertisement by Kondaur that it buys so-called "scratch and dent" notes,

The price paid by Kondaur Capital for the McKinney Note is irrelevant. 6A C.J,S.

Assignments § 111. For example, in Eli's Inc. v: Leman, 591 N.W.2d 543, 557 (Neb. 1999), a

debtor argued that the amount paid for an assignment should reduce the underlying debt. The

Nebraska court rejected that argument noting that "an assignee may recover the full value of an

assigned claim regardless of the consideration paid for the assignment" and "we find nothing in

the record which would support Lemen's contention that the assignments of unliquidated claims

to Eli's or DCB at discounted values constituted 'inequitable conduct. 
"i Id See also Aetna

Casualty and Surety Co, v. McGuliough, 41 A.D,2d 161, 162, 341 N.Y,8,2d 424, 425 (8, Ct.

1973) ("Nor does it matter that the consideration paid was less than the total of the

indebtedness,"); K & M Electric Supply, Inc. v. Moduplex Corp" 686 So,2d 717, 718 (Fla App,

1997) (trial court erred by awarding assignee only amount paid for assignment because

assignee "was entitled to the full amount to which (assignor) would have been entitled"),

The Kondaur Defendants Did Not Breach Any Contract

Originally, the Plaintiffs broadly alleged that "Plaintiff and Defendants entered into a

variety of agreements" and "Defendants breached all of the agreements." (Complaint at iiii 158

and 159) In response to the Cross-M8J, however, the Plaintiffs refer to only one alleged breach

of one paragraph of the McKinney Trust Deed. Upon scrutiny, that alleged breach is non-

6
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existent.

2

3

4

5

6

As Plaintiffs correctly note, paragraph 22 of the ¥cKinney Trust Deed states:

Lender shall give notice to Borrower prior to acceleration

following Borrower's breach of any covenant or agreement in this
Security Instrument (but not prior to acceleration under Section 18
unless Applicable Law provides otherwise). The notice shall

specify: (a) the default; (b) the action required to cure the default;
(c) a date, not less than 30 days from the date the notice is given to
Borrower, by which the default must be cured; and (d) that failure
to cure the default on or before the date specified in the notice may
result in acceleration of the sums secured by this Security

Instrument and sale of the Property, The notice shall further inform

Borrower of the right to reinstate after acceleration and the right to
bring a court action to assert the non-existence of a default or any
other defense of Borrower to acceleration and sale.

7

8

9

10

1 i Paragraph 15 of the McKinney Note specifies that any notice to Borrower "shall be deemed to

have been given to Borrower when mailed by first class mail or when actually delivered to12

13

14

15

16

Borrower's notice address if sent by other means,"

On April 2, 2009, by first class mail, M&I Bank sent the Borrower correspondence

stating, inter alia:

Our records indicate that you are in default on your promissory
note, dated 02/07/07, for nonpayment of amounts due as shown
below,

17

18

19

20

21

22

* * *

You may cure the defaults on or before May 02, 2009 by paying
$7,364.85.

Failure to cure the delinquency on or before the above date may
result in M&I Marshall and Ilsley Bank declaring the entire unpaid
amount due and payable without further demand, foreclosing by
judicial proceeding and selling the mortgaged property. You may
have the right to have the loan reinstated by taking actions, which
may be specified in the Note and Mortgage. In any foreclosure
proceeding, you have the right to assert any defenses you may have
to the acceleration and sale including the non-existence of any
default.

23

24

25

26

7
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A copy of this "Notice of Detàult"is attached as Exhibit C, Accordingly, notwithstanding the

Plaintiffs' dubious and self-serving statement that they did not receive the Notice of Detàult,

M&I Bank satisfied its contractual notice obligations,

The Kondaur Defendants are Not Liable for Any Alleged Federal Statutory Violations

In the scope of a single sentence, Plaintiffs argue that summary judgment should be

denied simply because four federal statutory schemes "are all causes of action," (Plaintiffs'

Response at 6) Whether or not those statutes create causes of action, the Plaintiffs make no

attempt to discuss their actual language, much less how they apply to the evidence in this case.

Instead, Plaintiffs attempt to use those statutes as a dilatory tactic merely by invoking them as

though they were read from a book of magic words and phrases, None of these statutory

schemes was enacted to allow debtors to escape their acknowledged debt through the simple

device of the incantation of the statutes' titles. As detailed below, Plaintiffs lack the evidence to

sustain a cause of action under any of these statutory schemes.

RESPA - The federal Real Estate Settlement Procedures Act ("RESPA"), 12 U,S.C. §§
16

17 260 i through 2617, allows a borrower to inquire about the receipt and application of loan

18 payments. 12 U.S,C. § 2605(e)(l)(A), It does not give a borrower the unfettered right to inquire

19 into a lender's business practices. Nor does it excuse a borrower's obligation to repay its loan,

20

21

22

23

24

25

26

Plaintiffs continue to refer to the Borrower's purported seven qualified written requests

under RESP A. As discussed in the Cross-MSJ, the Kondaur Defendants received four letters

from the Borrower: (1) the Dispute Notice; (2) the Rescission Notice; (3) the Servicing

Request; and (4) the December Letter. Plaintiffs have not offered the three additional requests

they claim were made, Moreover, the Dispute Notice and the Rescission Notice do not request

any information at all, much less servicing information pursuant to RESPA. Consequently,

8
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these two letters cannot be construed as a qualified written request. Be that as it may, the

Kondaur Defendants sent appropriate responses to all four letters they received from Plaintiffs,

Thus, there is no underlying predicate for a RESP A violation,

Moreover, RESPA violations are simply not a basis to void a loan and keep the

proceeds, It bears repeating that RESPA specifically states: "Nothing in this chapter shall affect

the validity or enforceability of any sale or contract for the sale of real property or any loan,

loan agreement, mortgage, or lien made or arising in connection with a federally related

mortgage loan," 12 U,S,C, § 2615. Thus, Plaintiffs cannot use RESPA to avoid repayment of

the Borrower's loan.

TILA and HOEPA -Without any discussion of the statutory provisions of the Truth in

Lending Act ("TILA"), 15 D,S.C. §§ 1601 et seq" or the Horne Owner's Equity Protection Act

("HOEPA"), 15 U,S,C, § 1639, Plaintiffs simply declare that they apply and the Plaintiffs are

allowed to pursue claims for nondescript violations of these laws, Once again, the Plaintiffs are

mistaken.

By its own terms, TILA does not apply to loans used for the initial construction of a

dwelling, 15 U .S,C, § 1635( e)(1) (TILA does not apply to "residential mortgage transactions");

15 U,S.C, § 1602(w) ("residential mortgage transactions" include those in which proceeds are

used "to finance the acquisition or initial construction of , . , dwelling"); 12 C.F,R. Part

226.23(1)(1) ("The right to rescind does not apply to, , . (a) residential mortgage transaction.").

The McKinney Loan was for the construction of the Borrower's residence. Thus, TILA simply

does not apply. For this same reason, HOEPA also does not apply, 15 U.S,C. § i 602(aa)

(HOEPA does not apply to "residential mortgage transaction").

9
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Additionally, HOEPA does not apply because the McKinney Loan was not a high

interest loan under 15 U,S,C, § 1 602(aa)( 1 )(A), Nor did the "total points and fees payable by

the consumer at or before closing" exceed "8 percent of the total loan amount." 15 U,S,C. §

1 602(aa)(1)(B), Indeed, the final settlement statement for the McKinney Loan reflects total fees

of $2,635.33, or less than 1 % of the total loan amount. Plaintiffs have submitted no

countervailing evidence establishing that the McKinney Loan exceeded these threshold

HOEP A requirements,

Finally, even if TILA and/or HOEPA applied, Plaintiffs' actions would be time-barred

under 15 U ,S,C. § 1640, Under that section, an action for damages must be brought "within one

year from the date of the occurrence of the violation," 15 U.S.C. § 1640(e) (emphasis added),

The federal authorities are clear that the "date of the occurrence of the violation" refers to the

date "the loan documents were signed." Meyer v. Ameriquest Mortgage Co" 342 F.3d 899, 902

(9th Cir. 2003). Thus, even if a discovery rule were applied, the date a violation reasonably

should have been discovered is the date the underlying documents were signed, The present

lawsuit was filed almost three years after the Borrower signed the McKinney Loan documents

and is, therefore, barred,

FDCPA - Plaintiffs have offered no evidence supporting a claimed violation of the Fair

Debt Collection Practices Act. 15 U.S.C. § 1692. The act of disputing a debt simply does not

afford Plaintiffs, with an unending right to forestall collection, particularly when the Borrower

has acknowledged that he "owe(s) somebody," (Universal Response at ~18) At most, the

Borrower's feigned dispute required the Kondaur Defendants to verify the debt, which they did

with (1) the McKinney Note; (2) the McKinney Trust Deed; and (3) the payment history on the

McKinney Loan. (SOF ~16)

10
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Plaintiffs' Various Tort Claims Fail

2 The Plaintiffs have proffered no evidence to support their claims of fraud, consumer

3 fraud, intentional infliction of emotional distress, or wrongful foreclosure,5 Instead, all of the

4
evidence reflects that Kondaur Capital is the valid assignee of the McKinney Note and the

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

McKinney Trust Deed and has proceeded within its rights under those documents.

Plaintitfs claim that the identity of the real party in interest has been shrouded from

them, Nothing could be further from the truth, Instead, the evidence reflects that (1) McKinney

borrowed money from M&I Bank as evidenced by the McKinney Note; (2) McKinney secured

repayment of that loan with the McKinney Trust Deed; and (3) both of those instruments were

assigned by M&I Bank to Kondaur Capital through the McKinney Allonge and the recorded

McKinney Assignment. Thus, there are no "obvious gapsll in the chain of title, Rather, that

"chain" is readily apparent and shows that Kondaur Capital is the holder of the McKinney Note

and beneficiary under the McKinney Trust Deed. Plaintiffs have been repeatedly infonned of

this fact and simply refuse to accept it because doing so would require them to abandon their

entire scheme to escape the Borrower's debt. In short, none of Plaintiffs' wild speculation is

supported by the actual evidence,

Likewise, Plaintiffs' unsupported reference to their belief that the McKinney Note was

securitized and/or bifurcated from the McKinney Trust Deed does not establish any tort. But

even if it did, there is simply no evidence that the McKinney Note was securitized or bifurcated

from the McKinney Trust Deed. Instead, the evidence shows that M&I Bank assigned its

interests under the McKinney Note and the McKinney Trust Deed to Kondaur CapitaL.

5 Plaintiffs' Complaint does not set forth a cause of action for wrongful recording, Plaintiffs merely refer to such a

claim in their response to the Cross-MSJ.
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Further confusing the issues, Plaintiffs argue the Kondaur Defendants are liable under

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

principles of agency. However, the Kondaur Defendants are not the agents of any other party to

this litigation. Rather, Kondaur Capital is the assignee of the McKinney Note and the

McKinney Trust De;ed, It is simply not an agent of Plaintiffs or anyone else in this matter.

A.R.S, § 33-811(C) is Alive and Well

In their pending Motion to Quash Temporary Restraining Order ("Motion to Quash"),

the Kondaur'Defendants argued that Plaintiffs had waived all defenses to the Trustee's Sale by

failing to obtain an order enjoining the sale before 5:00 p.m. on January 4, 2010, That argument

was based on the plain language of A.R,S, § 33-811 (C), which states in pertinent part:

The trustor, its successors or assigns, and all persons to whom the
trustee mails a notice of a sale under a trust deed pursuant to § 33-
809 shall waive all defenses and objections to the sale not raised in
an action that results in the issuance of a court order granting relief
pursuant to rule 65, Arizona rules of civil procedure, entered

before 5:00 p, m, Mountain standard time on the last business day
before the scheduled date of the sale.

In their opposition to the Motion to Quash, Plaintiffs did not address § 33-81 i (C). Now,

however, they claim that a non-judicial trustee's sale is unconstitutional for want of procedural

and substantive due process. Such is not the case,

19

20

21

Some form of state action is the sine qua non of a due process violation. Dimond v.

Samaritan Health Service, 27 Ariz, App. 682,683-84,558 P,2d 710,711-12 (1976) (tèderal

and state due process clauses apply "only to state action"); see also Wyatt v, Ruck Const., Inc"

22 1 i 7 Ariz, 186, i 9 i, 571 P.2d 683, 688 (App. 1977). Kondaur Capital's use of Arizona's trustee's

23

24

25

26

sale statues does not amount to state action, '''Something more' is required to convert a private

party into a state actor than the exercise of statutory rights." Beck v. Communications Workers

of America, 776 F,2d 1187, 1222 (4th Cir, 1985). "Otherwise, 'private parties could face

constitutional litigation whenever they seek to rely on some state rule governing their
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interactions with the community surrounding them:" ¡d., quoting Lugar v. Edmondson Oil Co..
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25

Inc., 457 U,S, 922, 937, 102 S,Ct. 2744, 2754 (1982),

Further, even if there was a state actor in sight, the Plaintiffs received all the process

they were due, Under Arizona law, a trustee must record notice of the trustee's sale at least

ninety-one days before the sale is scheduled to occur, A.R,S. § 33-808(C)(l), This gives

anyone with an interest in the property at least ninety days to file a complaint and obtain an

order enjoining the sale. § 33-81 I(C), Indeed, that is precisely what the Borrower attempted to

do when he filed his first lawsuit in September 2009 and requested an ex parte restraining

order. Although that order was not forthcoming, Kondaur Capital voluntarily postponed the

Trustee's Sale, effectively giving Plaintiffs even more time to contest it. That Plaintitls failed to

obtain an order enjoining the Trustee's Sale within the time limits of § 33-81 1 (C) simply cannot

be characterized as a lack of due process, Plaintiffs had access to the Court and an adequate

amount of time to make use of it.

CONCLUSION

Each and everyone of Plaintiffs asserted claims is nothing more than a transparent and

groundless attempt to avoid the Borrower's obligations, The Court should now reject those

baseless attempts, grant the Cross-MSJ, and award the Kondaur Defendants their reasonable

attorneys' fees and costs in defending this meritless lawsuit.

RESPECTFULLY SUBMITTED April 212010,

GUST ROSENFELD, P.L.C.

26

¿
BY:~,

Mark L. Collins
Robert M. Savage
Attorneys for Defendants Kondaur Capital
Corporation, Kondaur Venture X LLC. and
Kondaur Capital Trust Series 2009-3,
Paula Chastain and Peter Bai
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The Honorable William 1. OINeil

The Honorable Gilberto V. Figueroa
PINAL COUNTY SUPERIOR COURT

Copies mailed April 27, 2010 to:
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Ex i it A



ALLONGE

kCNDAUR CAPITAL CORPORATION

PAY TO THE ORDER OF:

A promissory for loan account number: 35662154-40000 for $406,458.00

Covering property located at:

618 S Wickiup Rd" APACHE JUNCTION, AZ, 85219, between JAMES MCKINNEY

and M&I Marshall & lis ley Bank WITHOUT RECOURSE.

~BY:
NA:MüRõÑÏ, VICE PRESIDENT

KONDAUR/McKinney-00271



Ex i it B



~
BANK M&l Marshall So IIsley Bank

770 North Water Street
Milwaukee, WI 53202-3509
414 765-7700
mibank,com

SECRETARY'S CERTIFICATE

I, Gina M. McBride, do hereby certify that I am the duly appointed Secretary of the
Board of Directors of M&I Marshall & Ilsley Bank (the "Bank"), a Wisconsin banking
institution, and as such Secretary, I have custody of the books, records and files of said Board of
Directors.

I fwiher certify that the following is a true and correct copy of a resolution adopted at a
meeting of the Board of Directors ofM&I Marshall & Ilsley Bank held on February 19,2009, at
which all members were present:

M&J Support Services Co.

"WHEREAS, M&I Support Services Co" a division of the Bank ("Support Co,")
is in the business of, among other things, providing operational, administrative
and support functions, including loan servicing, loan application processing, and
other banking related services; and

WHEREAS, Support Co" as a division, provides services to the Bank in
connection with the processing, documenting, underwriting, servicing and
admiiustering of residential mortgage loans originated by the Bank; and

WHEREAS, the Board of Direç:tors had determined that it is in the best interest of
the Bank and its shareholders to appoint certain employees of the Bank to
facilitate the servicing and administering of residential mortgage loans,

FURTHER RESOLVED, that the officers listed below are authorized to act in the
Bank's name with respect to certain activities related to residential mortgage
loans. These activities are deemed to include mortgage satisfactions,
assignments, endorsemerits of payments and other documents, hazard insurance
losses and all other necessary and appropriate matters; and

FURTIIER RESOLVED, that the officers listed below are authorized from time
to time to take all actions they deem necessary or appropriate to carry out the
intent of the foregoing resolutions:

Marge Bauman

Sandi Birschbach
John Felden
Jeff Heinzelmann

Sue Kletzke
Lucinda Michalovitz

Shane Noyce
Kim Klein Tonnessen
Wendy Wipperfurth"------

Sara Baumann

Dwight Brady
Mark Goltz

Patricia Hom
Dee Kline
Maggie Morgan

Cindy Schlichting
Brea Yang

Julie Beene
Brian Covelli

Tanya Lynn Goth

Katy Hurley
Cheri Mann

John Muroni

Kara Sieg

Jeff Whitbeck

KONDAU R/McKinney-00285



I further certify that effective January i, 2008, John A. Muroni was elected to the position
of Vice President of the Bank and is currently serving in such capacity, qualified and authorized
to act on behalf of the Bank, and the resolutions electing him as such are in full force and effect.

IN WITNESS WHEREOF, the undersigned has hereunto set her hand and affixed the
corporate seal of M&I Marshall & Ilsley Bank this 220d day of April 20 i 0,

~
Secretary

KONDAU R/McKinney-00286
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ini M&l Marshall & Ilsley Bank
170 North Water Street
Milwaukee, Wi 53202-3509
414-765.7700
nilbank,coni

JAMES H MCKINNEY
618 SOUTH WICKIUP
APACHE JUNCTION, AZ 85219-2577

April Z, 2009

. .,'

Dur records indicate that YOU are in default on your promi.sory nota, dated
02/07/07, for nonp.yment of amounts due .. shown below.

Late Payments 02101109
03/01/09
04/01/09

$2,375.76
l2,375.75
$2,375.76
. ,00
.237.58 ".Delinquency Charg..

Total n ,364.85

You may cure the defauit. on or before May 02, 2009 by paying $7,364.85.

Failure to cure the delinquency on or before the above date may result in M&I
Marshall and Ilsley Bank declaring the entire unpaid amount due and p.y.ble without
further demand, foreclosing by judicial proceeding Ðnd .eUing the iiortgaged
property. You may have the right to have the loan reinstated by taking action.,
which may be specified in the Note and MortgBge. In any foreclosure proceeding,
yOU have the right to assert Ðny defense. yOU may have to the acceleration and s.le
including the non-existence of any defeul t.

Partial payments may be accepted, but if the total cure amount listed is not
remitted by the date listed herein, we may continue with a default action against
you. At this time, your ability to make additional loans h.. b..n .u.pend.d. If
the amount listed on the cure is ..t1sfied within the time frame described above,
We will re-establish your ability to continue to make additional loans in
accordance to your contract.

This letter supersed.s and revok.. all prior verbal statements by representative.
of the bank concerning your loan.

I,

Sincerely, Account No i 098-35662154-40000

Mai Bank Collections Department
1-866-590-786Z

If you were discharged in a Chapter 7 Bankruptcy, w. will not attempt
to collect this discharged debt from you. However, we are permitted to
foraclose on the property given 8S security for the debt.

See rever.. side for important disclosure information

-----..,.... -
KONDAURlMcKinney-00283



United States Department of Housing and Urban Development
Servicemembers Civil Relief Act Notice

Legal Rights and Protections Under the SeRA

Service members on "active duty" or "active service,. or a dependent of such a servicemember may be entitled to certain legal protections and debt relief
pursuant to the Servicemembers Civil Relief Act (SO USC App. §§ 501-596) (SCRA),

Who May Be Entitled to Legal Protections Under the SeRA?

Active duiy meribers of the P.rmy, Navy, Aii Force, Marine Corps, COast Guard, and active service National Guard;

Active service members of the commission'?d corps of the National Oceanic and Atn10spheríc Administration;
Active service members of thl? commissioned corps of the Public Health Service;
United States citizens serving with the armed forces of a nation with which the United States is allied in the prosecution of a war or
military action; and
Their spouses,

What Legal Protections Are Service members Entitled To Under the SeRA?

The SeRA states that, a debt incurred by a servicemember, or servicemeinber and spouse jointly. prior to entering military service
shall not bear interest at a rate above 6 pen:ent during the period of military service.
The SeRA states that, in a legal action to enforce a debt against real estate that is filed during, or within 9 months after the
servicemember's military service, a court may stop the proceedings for a period of time, or adjust the debt. In addition, the sale.
foreclosure, or seizure of real estate shall not be valid if it occurs during. or within 9 months after the servlcemember's military service
unless the creditor has obtained a court order approving the sale, foreclosure, or seizure of the real estate.
The SCRA contains many other protections besides those applicable to home loans.

How Does A Servlcemember or Dependent Request Relief Under the SeRA?

A service member or dependent, or both, may request relief under the SeRA by providing the lender a written notice with a copy of the
servicemember's military orders. M&I Marshall & IIsley Bank

PO Box 2035
Milwaukee, Wi 53201-9919

How Does a Servìcemember or Dependent Obtain Information About the SeRA?

Service members and dependents with questions about the SCRA should contact their unit's Judge Advocate. or their Installation's Legal
Assistance OffiCln A military legal assistance office locator for each branch of the armed forces is available at:
http://legalassista nce.law.af. miJ/rontent/loc ator.php.
The U. S. Department of Defense's Inform¡¡¡ion resource is "MilitMY One Source," The toll-free telephone numbers for Military One Source
are: From the United States: 1 .300-342-9647, From outside the United States (where available): i .800.342-6477.

Intemailonal collect: 484-5.~0..5747.

Hue Disclosure
Homeownership counseling is available to you. If you prefer to discuss your situation with an independent third party, the United States Department
of Housing and Urban Development (HUD) provides homeowner counseling services nationwide, Please call the HUD toll-free telephone number at 1-
800-569-4287 to obtain a list of HUD approved nonprofit homeownership counseling organizations in your residential area,

FACT Act Disclosure

We may report information about your account to credit bureaus. Late payments, missed payments or other defaults on your account may be reflected
In your credit report.

General Information Disclosure

M&I Bank is attempting to collect a debt and information obtained will be used for that purpose.

Loss Mitigation

If you are having difficulties making your payments. M&I Marshall & IIsley Bank's Loss Mitigation Group may be able to offer alternative options to help
you keep your property, Please contact the Loss Mitigation Group at 1-866-473-4333.

KONDAUR/McKinney-00284
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GREENBERG TRAURIG, LLP
ATIORNEYS AT LAW

SUITE 700
2375 EAST CAMELBACK ROAD

PHOENIX, ARIZONA 85016
(602) 445-8000

Laura Sixkiller, SBN 022014; sixkiller1@gtlaw,com
Attorney for Defendant M&I Marshall & Ilsley Bank

IN THE SUPERIOR COURT OF ARIZONA
PINAL COUNTY

JAMES McKINNEY, an individual,
JAMES McKINNEY, an individual, Real
Parties in Interest

Plaintiffs,

v.

KONDAUR CAPITAL CORPORATION,
et aI.,

Defendants.

Case No. CV201O-00977

M&I MARSHALL & ILSLEY BANK'S
JOINDER IN THE KONDAUR

DEFENDANTS' REPLY IN SUPPORT
OF THE CONSOLIDATED CROSS-
MOTION FOR SUMMARY
JUDGMENT AND DEFENDANT
FOLKS & O'CONNOR, PLLC'S
REPLY IN SUPPORT OF MOTION TO
DISMISS

(Oral Argument Requested)

(Assigned to the William J. O'Neil)

Defendant M&I Marshall & Ilsley Bank ("M&I") hereby joins the Reply in

Support of the Consolidated Cross-Motion for Swnmary Judgment ("Cross-Motion") filed

by co-defendants Kondaur Capital Corporation, Kondaur Venture X, LLC, and Kondaur

Capital Trust Series 2009-3 (collectively, the "Kondaur Defendants"), M&I further joins

in the Reply in Support of Motion to Dismiss filed by co-defendants Folks & O'Connor

PLLC ("Folks & O'Connor") on March 29, 2010.

I-fX 329,310,B57v1
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F or the sake of brevity, M&I incorporates by reference both the Kondaur

Defendants' Reply and the Folks & O'Connor Reply as if fully set forth herein. Put

simply, Plaintiffs' responses in opposition to the Cross-Motion and Motion to Dismiss fail

to save their claims, As demonstrated more fully in the Kondaur Defendants' Reply and

the Folks & O'Connor Reply, Plaintiffs have not and cannot state a prima facie cause of

action against any of the defendants, including M&I, in this action as a matter of law.

In further support of this Reply and the Reply filed by the Kondaur Defendants,

M&I submits the Affidavit of Valerie Turinske, a Support Supervisor of M&I Retail

Collections, wherein Ms. Turlnske confirms that the April 2, 2009 Default Notice attached

to her Affidavit as Exhibit A is a true and correct copy of the default notice sent to

Plaintiffs when M&I held the loan, (See Affidavit of Valerie Turinske, dated April 26,

2010, attached hereto as Exhibit "I" and incorporated by this reference, at ir 2.) M&I

also submits an original Secretary's Certificate, which was executed by Gina M. McBride

in her capacity as Secretary of the Board of Directors of M&I, authorizing John Muroni,

among others, to act on M&I's behalf. (See Secretary's Certificate, attached hereto as

Exhibit "2" and incorporated herein by this reference.) As the Secretary's Certificate

makes plain, Mr. Muroni was elected to the position of Vice President of M&I effective

January 1, 2008 and in such capacity is "qualified and authorized to act on behalf of the

Bank, and the resolutions electing him as such are in full force and effect." (Id" p, 2.)

For all of the reasons stated herein as well as in the Cross-Motion, Motion to

Dismiss, and the Reply briefs submitted by the Kondaur Defendants and Folks &

O'Connor, M&I respectfully requests that the Court enter summary judgment against

Plaintiffs and in favor of M&I.

III

III
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RESPEC1FULL Y SUBMlI1ED this 27th day of April, 2010.

ORIGINAL of the foregoing
electronically filed this 27th day of April, 2010
with the Clerk of the Court.

COPY of the foregoing hand-delivered

this 27th day of April, 2010 to:

The Honorable William 1. O'Neil

Pinal County Superior Court

COpy of the foregoing emailed* and mailed

this 27th day of April, 2010 to:

James McKinney
618 Wickiup Road
Apache Junction, AZ 85110
Email: jmckinney@hushmail.com

Mark L. Collins, Esq. *
Robert M, Savage, Esq.*
GUST ROSENFELD P ,L.C.
One S. Church Avenue, Suite 1900
Tucson, Arizona 85701-1627
Email: mcollins@gustlaw.com
Email: rsavage@gustlaw.com

III
III
II
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Kathleen Webber, Esq,*

Larry O. Folks, Esq,*
FOLKS & O'CONNOR, PLLC
1850 N, Central Avenue, Suite 1140
Phoenix, Arizona 85004
Email: Weber@folksoconnor.com

/hdL(
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21 STATE OF WISCONSIN )
) SS

22 COUNTY OF MILWAUKEE )

Laura Sixkiller (SBN 022014)
Attorney for Defendants M&I Marshall & Ilsley Bank.

IN TIIE SUPERIOR COURT OF ARIZONA
PINAL COUNTY

JAMES McKINNEY, an individual,
JAMES McKINNEY, an individual, Real
Parties in Interest

Case No, CV2010-0970

Plaintiffs,
AFFIDAVIT OF VALERIE TURINSKE

v.

KONDAUR CAPITAL CORPORATION,
a Delaware corporation; KONDAUR

VENTURE X, LLC, a Delaware LLC;
KONDAUR CAPITAL TRUST SERIES
2009-3, a Delaware statutory trust; .
DEUTSCHE BANK TRUST COMPANY

DELAWARE, a Delaware corporation;
PAULA CHASTAIN, an individual;
PETER BAI, an individual; FOLKS AND

O'CONNOR, PLLC, an Arizona LLC;
SECURITY TITLE AGENCY, an Arizona
corporation; M&I MARSHALL AND

ILSLEY BANK, a Wisconsin corporation;
JENNIFER MENGES; an individual;
JOHN DOES and JANE DOES, husband
and wife; JOHN DOES and JANE DOES I-
X; ABC CORPORATIONS I-V; XYZ
PARTNERSHIPS I-V; ABC LLCs I-V; and
XYZ TRUSTS I-V,

Defendants.
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Valerie Turinske, being first duly sworn on oath, deposes and states as follows:



1

2

3

4

5

6

7

I am a Support Supervisor ofM&I Retail Collections at M&I Marshall & I1sley Bank1.

("M&I") and I make this affidavit based on my personal knowledge and upon my review of

M&I's records,

2. Attached hereto as Exhibit A is a true and correct copy of the April 2, 2009 Default

Notice M&I sent to Defendant James McKinney when M&I held the loan ("Default Notice"),

3, The Default Notice was made and held by M&I in the regular course of business, As

8 a Support Supervisor, I am familiar with the Default Notice and the manner in which it was

9 compiled and maintained,

10

11

12

13

14

15

16

17

18

19

4. The Default Notice was made at or near the time of the transaction in the records, from

information transmitted by a person with personal knowledge of the transaction.

5. The Default Notice was made and kept in the regular course ofM&I's business, while

it serviced the loan to Defendant James McKinney,

--I~e---. 3i~
Valerie Turinske

22

23 4904077_1
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26
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III M8il Marshall & Ilsley Bank
170 North WIter Street
Mllwåukee, WI 53202-3509
414-765-noo

ll'libank.wm

".'.'

~

JAMES H MCKINNEY

618 SOUTH WICKiUp
APACHE JUNCTION, AZ 85219-2577

APril 2, 2009

. "

Our records indicate that YOU are in d.faul t on your proiiiissory not., dated
02107/07, for nonpaYMent of ..ounts due as shown below.

Late Paynients 02/01/09
83/01/09

04/01109

$2,375.76
$2.375.75
$2,375.76
..00
.237.58' : .~Delinquency Charges

Total $1.3'4.85

You may cure the defaults on or before May OZ. Z009 by paying $7,364.85.

failure to cure the delinquency on or before the above date inay result in HlI
Harshall and Ilsley Bank declaring the entire unpaid amount due and payable without
further demand. foreclosing by judióial proceeding and selling the mortgaged
property. You I118Y have the right to have the loan reinstated by taking actions,
which mey be sPecified in the Note and Mortgage. In any foreclosure proceeding,
you have the right to assert any defenses YOU may have to th. acceleration and sal.
including the non-existence of any default.

"

:/ .

Partial payments IlI8Y be accepted, but if the totel cure amount listed is not
remitted by the date listed herein, we aay continue with e default action against

you. At this time. your ability to iaake additiønal loans has been SUSPended. If
the amount listed on the cure is satisfied within the tilllGl frail. described above,
we will re-establish your ability to continue to aake additional loans in
accordance to your contract.

: .
.....

¡ .
i .

( .

i.
This letter supersedes and revokes all prior verbal statements by representatives
Df the bank concerning YOQr loan.

Sincerely. Account NOI 098-35662154-40000
!.

Mal lank Collections Department
1-866-590-7862

If you were discharged in a Chapter 7 Bankruptcy i we will not atte.pt
to collect this discharøed debt from you. However. we are permitted to
foreclose on the, property given as secur! ty for the debt.

-. .

See reverse side for important disclosure information

--

-:- - ----. -, _. ---. - -.- I'-', - ~ , -- - .,¡ \ !~ . if ~~, - - J
------._----- -- -- _::... ---j
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United States Department of Housing and Urban Development
Servicemembers Civil Relief Act Notice

Legal Rights and Protections Under the SeRA

5ervicemembers on "active duty" or "active service," or a dependent of such a servlcemember may be entitled to certain legal protections and debt relief
pursuant to the Servicemembers Civil Relief Act (SO USC App. §§ 501-596) (SCRA),

Who lVlay Be Entitled to Legal Protections Under the SeRA?

Active duty members of the Army, Navy, Air Force, Marine Corps, Coast Guard. and active service National Guard;
Active service members of the commissIoned corps of the National Oceanic and Atmospheric Administration;
Active service members of the commissioned corps of the Public Health Service;
United States citizens serving with the armed forces ofa nation with which the United States Is allied In the prosecution of a war or

military aetlon; and
Their spouses,

What Legal Protections Are Servlcemembers Entitled To Under the SeRA?

The SeRA states that, a debt incurred by a servicemember, or servicemember and spouse jointly, prior to entering military service
shall not bear Interest at a rate above 6 percent during the period of military service,
The SCRA states that, In a legal action to enforce a debt against real estate that is filed during. or within 9 months after the
servlcemembers military service, a court may stop the proceedings for a perIod of time. or adjust the detlt. In addition, the sale,
foreclosure, or seizure of real estate shall not be valid if it occurs during, or within 9 months after the servicemember's military service
unless the creditor has obtained a court order approving the sale, foreclosure, or seizure of the real estate,
The SCRA contains many other protections besides those applicable to home loans.

How Does A Servlcemember or Dependent Request Relief Under the SeRA?

A servicemember or dependent, or both, may request relief under the SeRA by providing the lender a written notice with a copy of the
servlcemembei's military orders. M&I Marshall & IIsley Bank

PO Box 2035
Milwaukee, Wi 53201-9919

How Does a Servlcemember or Dependent Obtain Information About the SCRA?

Servicemembers and dependents with questions about the seRA should contact their unlts Judge Advocate, or their Installation's legal
Assistance Officer, A military legal assistance office locator for each branch of the armed forces Is available at:
http://legalassistance.law.af.mll/contentllocator.php.
The U. S. Department of Defense's information resource is "Military One Source~ The toll-free telephone numbers for MIlitary One Source
are; from the United States: 1-800-342-9647. From outside the United States (where ai:tailable): 1-80Q.342-6477.
International collect: 484-530-5747.

HUD DIsclosure
Homeownership counseling is available to you, If you prefer to diswss your situation with an independent third party, the United States Department
of Housing and Urban Development (HUD) provides homeowner counseling services nationwide. Please call the HUD toll-free telephone number at 1-
800.569-4287 to obtain a list of HUD approved nonprofit homeownershlp counseling organizations in your residential area.

FACT Act Disclosure

We may report infoimation about your account to credit bureaus. Late payments, missed payments or other defaults on your account may be reflected

In your credit report.

General Information Disclosure

M&I Bank Is attempting to collect a debt and information obtained will be used for that purpose.

Loss Mitigation

If you are having difficulties making your payments, M&I Marshall & lIsley Bank's loss Mitigation Group may be able to offer altematlve options to help
you keep your property, Please contact the l~ss Mitigation Group at 1-866-473-4333,
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BANK M&I Marshall & IIsley Bank

770 North Water Street
Milwaukee, Wi 53202-3509
414765-7700
mibank,com

SECRETARY'S CERTIFICATE

I, Gina M. McBride, do hereby certify that I am the duly appointed Secretary of the
Board of Directors ofM&I Marshall & Ilsley Bank (the "Bank"), a Wisconsin banking
institution, and as such Secretary, I have custody of the books, records and files of said Board of
Directors.

I further certify that the following is a true and correct copy of a resolution adopted at a
meeting of the Board of Directors ofM&I Marshall & Ilsley Bank held on February 19,2009, at
which all members were present:

M&I Support Services Co.

"WHEREAS, M&I Support Services Co., a division of the Bank ("Support Co.")
is in the business of, among other things, providing operational, administrative
and support functions, including loan servicing, loan application processing, and
other banking related services; and

WHEREAS, Support Co., as a division, provides services to the Bank in
connection with the processing, documenting, underwriting, servicing and
admimstering of residential mortgage loans originated by the Bank; and

WHEREAS, the Board of Directors had determined that it is in the best interest of
the Bank and its shareholders to appoint certain employees of the Bank to
facilitate the servicing and admimstering of residential mortgage loans.

FURTHER RESOLVED, that the officers listed below are authorized to act in the
Bank's name with respect to certain activities related to residential mortgage
loans. These activities are deemed to include mortgage satisfactions,
assigmnents, endorsements of payments and other documents, hazard ínsurance

losses and all other necessary and appropriate matters; and

FURTHER RESOLVED, that the officers listed below are authorized from time
to time to take all actions they deem necessary or appropriate to carry out the
intent of the foregoing resolutions:

Marge Bauman

Sandí Birschbach

John Felden
Jeff Heinzelmann

Sue Kletzke
Lucinda Michalovitz

Shane Noyce
Kim Klein Tonnessen
Wendy Wipperfurth"---

Sara Baumann

Dwight Brady
Mark Goltz

Patricia Horn

Dee Kline
Maggie Morgan

Cindy ScWichting

Brea Vang

Julie Beene
Brian Covelli

Tanya Lynn Goth

Katy Hurley
Cheri Mann

John Muroni
Kara Sieg

Jeff Whitbeck

--



I further certify that effective January 1,2008, John A. Muroni was elected to the position
of Vice President of the Bank and is currently serving in such capacity, qualified and authorized
to act on behalf of the Bank, and the resolutions electing him as such are in full force and effect.

IN WITNESS WHEREOF, the undersigned has hereunto set her hand and affixed the
corporate seal ofM&I Marshall & Ilsley Bank this 22nd day of April 2010.

~,na: ~ cBri e ....

Secretary
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RECEIVED

FEB 11 2010

LES

Larry O. Folks. #012142
Kathleen A. Weber, #016076

2 FOLKS & O'CONNOR, PLLC
1850 N. Central Ave. #1140

3 Phoenix, Arizona 85004
(602) 515-0129

4 (weber folksoconnor.coin)
Attorneys or Defendant Folks &

.5 O'Connor, PLLC

iN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

JAMES McKINNEY, an individual,
JAMES McKINNEY, an individual,

. Real Parties in Interest,

Case No.: CV20 1 0-090 122

Plaintiffs, MOTION TO DISMISS BY
DEFENDANT FOLKS &

O'CONNOR, PLLC

(Hon. Karen Potts)

VS.

KONDAUR CAPITAL
CORPORATION, a Delaware
corporation; et aI.,

Defendant Folks & O'Connor, PLLC ("Folks & O'Connor") hereby moves the

Court to dismiss the Complaint against it filed by Plaintiffs James McKinney and James

McKinney ("Plaintiffs"), pursuant to Rule 12(b)( 6) of the Arizona Rules of Civil

Procedure on the grounds that the claims: (i) are barred by res judicata and Rule 41(b)

Ariz.R.Civ.P.; (ii) are barred by A.R.S. § 33;'807(E); (iii) lack sufficient facts to state

the claim in violation of Rule 12(b)(6), Ariz.R.Civ.P., as interpreted by Bell Atlantic

Corp. v. Twombly, 550 U.S. 544, 555, 127 S.Ct. 1955, t965 (2007); (iv) fail to comply

with Rule 8(a) Ariz.R.Civ.P.; and (v) fail to satisfY the heightened pleading standard

applicable to fraud allegations under Rule 9(b), Ariz.R.Civ:P. This Motion to Dismiss is

submitted pursuant Ariz.R.Civ.P. 7.1 and is supported by the following Memorandum

of Points and Authorities which is incorporated herein by this reference.
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MEMORANDUM OF POINTS AND AUTHORITIES

I. PROCEDURAL HISTORY

On August 8, 2009, Plaintiff filed a Complaint commencing Pinal County

Superior Court Case No. CV200903764 (the "Pinal Action") to prevent the foreclosure

of his property located in Apache Junction, Pinal County, Arizona (the "Property"). The

issues raised in the Pinal Action are the same in this case which was commenced when

Plaintiffs filed the Complaint for this action, Maricopa County Superior Court Case No.

CV2010-090122, on January 5,2010 (the "Maricopa Action").

In the Pinal Action, Plaintiff asserted the following twelve causes of action

against all defendants, including Folks & O'Connor: Breach of Contract; Violation of

Arizona Consumer Fraud Act ("ACFA"); Violation of the Truth in Lending Act, 15

U.S.C. § 1601 et seq. e'TILA"); Violation of Home Ownership and Equity Protection

Act, 15 U.S.C. § 1639 ("HOEPA"); Quiet Title under A.R.S. § 12-1102 et seq.; (vi)

Violation of the Fair Debt Collections Practices Act ("FDCPA"); Violation of the

Arizona Assignment and Satisfaction of Mortgage Law and Invalid Deed of Trust Law

under A.R.S. § 33-420 et seq.; Infliction of Emotional Distress; Fraud-

Misrepresentation and Conspiracy; Conversion! Civil Theft; Violation of the Uniform

Commercial Code under A.R.S. § 47-3100 et seq. and Arizona's Recording Statute; and

Civil RICO under 18 U.S.C. § 1961-1968 ("RICO"). A true and accurate copy of the

Pinal Action Complaint is attached hereto as Exhibit B and incorporated herein by this

reference. In the Complaint in the Maricopa Action, Plaintiffs assert the same claims as

in the Pinal Action, except for: (i) the conversion/theft and RICO claims which were

omitted from the Maricopa Action; and (ii) a lack of standing claim which was added to

the Maricopa Action (but that issue was raised within the quiet title claim which is

present in both Complaints).

2
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In the Pinal Action, Folks & O'Connor filed 'a Motion to Dismiss all claims

against it on the grounds that the claims: (i) are barred by A.R.S. § 33-807(E); (ii) lack

sufficient facts to state the claim in violation of Rule 12(b)(6), Ariz.R.Civ.P., as

interpreted by Bell Atlantic Corp. v. Twombly, 550 U.S. 544,555, 127 S.Ct. 1955, 1965

(2007); (iii) fail to compiy with Rule 8(a) Ariz.R.Civ.P.; and (iv) fail to s~tisfy the

heightened pleading standard applicable to fraud allegations under Rule 9(b),

Ariz.R.Civ.P. Judge William O'Neil granted Folks & O'Connor's Motion to Dismiss on

January 26,2010. See ruling attached as Exhibit C.

II. FACTS ALLEGED IN THE COMPLAINT

The following is a summary of the allegations of the Complaint in the Maricopa

Action, which are assumed to be true solely for the purpose of this Motion. In 2007,

Plaintiff, James McKinney-the father, obtained a loan in the amount of $408,458.00

(the HLoan") from Defendant M&I Marshall and Ilsley Bank ("M&I"). CompL. , 30.

The Loan was secured by the Property. See Exhibit A to Compl.l Plaintiffs allege that

by letters dated June 4, 2009, June 20, 2009 and August 18, 2009, the Loan was

rescinded and Plaintiffs questioned the validity of the debt. CompL. irir 31, 61 77, and

106. On June 5, 2009, a Notice of Trustee's Sale was recorded to commence a non-

judicial foreclosure of the Property. Coml'l. ir 69. In July 2009, Kondaur Capital

Corporation ("KCC") assumed the Loan. CompL. at Exhibit A. Plaintiffs allege that

i Generally, the court may not consider any material beyond the pleadings in ruling on a

Rule 12(b)(6) motion. Hal Roach Studios, Inc. v. Richard Feiner & Co., 896 F.2d 1542,
1555 n. 19 (9th Cir. 1990); Lee v. City of L.A., 250 F.~d 668, 688 (9th Cir, 2001).
However, '''material which is properly submitted as part of the complaint may be
considered on a motion to dismiss." Branch v. Tunnell, 14 FJd 449, 453 (9th Cir.
1994), cert. denied, 512 U.S. 1219 (1994)(quoting Hal Roach Studios, 896 F.2d at 1555
n. i 9), overruled on other grounds, Galbraith v. County of Santa Clara, 301 F.3 d 11 19
(9th Cir. 2002). Here, the Complaint attaches documentation identifYing the Property as
the security for the Loan, as Exhibit A, making it part of the Complaint and fairly
considered as part of this Motion to Dismiss.

3
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Defendants, including Folks & O'Connor, sent Plaintiffs letters regarding the Loan and

foreclosure from J anutl.l')' through August 2009. Crimp i. , i 02.

Based upon the foregoing, Plaintiffs allege Folks & O'Connor: (i) breached their

"Trusteeship"; (ii) conspired with and aided and abetted other defendants with the non-

judicial foreclosure without standing to do so; (iii) lacks clean hands; (iv) is in breach;

and (v) did not respond to Plaintiffs' qualified written request dated August 18, 2009.

CompI. ~, 71-76. While these allegations are made in the body of the Complaint, no

specific cause of action is asserted against Folks & O'Connor for acting as trustee.

III. LEGAL ANALYSIS

A. Standard for Motion to Dismiss

Rule 12(b)(6) permits dismissal of a claim either where that claim lacks a

cognizable legal theory, or where insufficient facts are alleged to support the plaintiffs

theory. Balistreri v. Pacifica Police Dept. 901 F.2d 696, 699 (9th Cir. 1988). In

resolving a Rule 12(b)(6) motion, the district court must construe the complaint in the

light most favorable to the plaintiff and accept all well-pleaded factual allegations as

true. Cahill v. Liberty Mut. Ins. Co., 80 F.3d 336, 337-38 (9th Cir. 1996).

In order to survive a Rule 12(b)(6) motion, a complaint n:iust allege "more than

labels and conclusions and a formulaic recitation of the elements of a cause of action(.)"

Twombly, 127 S.Ct. at 1964; Clemens v. Daimler Chrysler Corp., 534 F.3d 1017, 1022

(9th Cir. 2008)("To avoid a Rule 12(b)(6) dismissal, a complaint need not contain

detailed factual aiiegation~; rather it must plead 'enough facts to state a claim to relief

that is plausible on its face(,)" quoting Twombly). A complaint, must contain factual

allegations sufficient "to raise a right to relief above the speculative level, on the

assumption that all the allegations in the complaint are true even if doubtful in face'

Twombly 127 S.Ct. at 1965. "The pleading must contain something more. . . than. . . a

statement of facts that merely creates a suspicion (of) a legally cognizable right of

4
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action;" Id, (quoting 5 C. Wright & A. Miller, Federal Practice and Procedure § 1216,

pp. 23Sw36 (3d ed. 2004)); Yadin Company, Inc. v. City of Peoria, 2008 WL 906730, * 4

(D. Ariz. 2008)("The Supreme Court also explained that Rule 8 requires a 'showing,'

rather than a blanket assertion, of entitlement to relief.") (internal quotation marks

omitted). The heightened standard set in Twombly was to prevent unnecessary and

expensive pretrial discovery just to demonstrate the groundlessness of a plaintifts case

in complex litigation. Id.

B. Res judicata and Rule 41(b)

"Under the doctrine of res judicata, ajudgment 'on the merits' in a prior lawsuit

involving the same parties or their privies bars a second suit based on the .same cause of

action." Aldrich and Steinberger v. Martin, 172 Ariz. 445, 448, 837 P.2d 1180, 1183

(App. 1992), citing Lawler v. National Screening Service Com., 349 U.S. 322, 326, 75

S.Ct. 865, 867, 99 L. Ed. 1122, 1126 (1955). If the requisite conditions exist for the

application of the doctrine of res judicata, the doctrine bars a second suit between the

parties or privies based on the same cause of action, even where the judgment in the

first action is entered after the second action is filed. Mumhy v. Board of Medical

Examiners, 190 Ariz. 441, 449, 949 P.2d 530, 538 (App. 1997). Additionally, the

"doctrine of res judicata binds the same parties standing in the subsequent litigation on

the same cause of action, not only upon the facts actually litigated, but also upon those

points which might have been (even though not expressly) litigated." Aldrich, 17~ Ariz.

at 448, 837 P .2d at 1183. In the context of whether the second action involves the same

cause of action decided by the original judgment, Arizona courts follow a "same

evidence" test meaning that if no additional evidence. is needed to prevail in the second

action than was needed in the first, and then the second action is barred. Phoenix

Newspapers, Inc. v. Department of Corrections, 188 Ariz. 237, 2~0, 934 P.2d 801, 804

(App. 1997).
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Res judicata also applies to a case which has been dismissed pursuant to a motion

to dismiss. Ariz.R.Civ.P. Rule 41(b) regarding involuntary dismissal provides in

pertinent part as follows: "Unless the court in its order for dismissal otherwise specifies,

a dismissal under this subdivision and any dismis~al not provided for in this rule, other

than a dismissal for lack of jurisdiction, for improper venue, or for failure to join a party

under Rule 19, operates as an adjudication upon the merits." See Anguiano v.

Transcontinental Bus System, 76 Ariz. 246, 263 P.2d 305 (1953) (involuntary dismissal

of first case operated as a ruling "on the merits" under Rule 4 i (b) and barred second

action under res judicata).

Here, the Pinal Action was commenced before the Maricopa Action) based upon

the same facts, alleged against the same defendants, and consisted of identical causes of

action. While the Pinal Action was pending, Plaintiffs filed their Application for

Temporary Restraining Order and Complaint in Maricopa County on January 4w5, 2010)

then filed a Voluntary Dismissal of the Pin~l Action on January 6, 2010. Despite

Plaintiffs' games with the parties and the Courts, Judge O'Neil retained jurisdiction, to

rule in favor of Folks & O'Connor on its pending Motion to Dismiss which was fully

briefed before the Maricopa Complaint was filed. Pursuant to the doctrine of res

judicata and Rule 41(b), Folks & O'Connor must also be dismissed from this case.

C. Folks & O'Connor has been improperly joined as a party

Dismissal is appropriate pursuant to the Rule 12(b)(6) standards set forth above

because Folks & O'Connor is not amenable to suit based on the mere fact that Folks &

O'Connor acted solely as substitute trustee to sell the Property. Pursuant to A.R.S. §

33-807(E), a trustee named as a defendant solely because of its role in the trustee's sale

m~st be "immediately dismissed" ,and recover its costs and reasonable attorneys' fees

for being improperly joined. Section 33~807(E) reads in full as follows:

6
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The trustee (of a Deed of Trust) need only be joined as a party in legal
actions pertaining to a breach of the trustee's obligations under this chapter
or under the deed of trust. Any order of the court entered against he

beneficiary is binding upon the trustee with respect to actions that the
trustee is Ruthorized to take by the. trust deed or by this chapter. If the
trustee is joined as a party in any other action, the trustee"is entitled to be
immediately dismissed and to recover costs and reasonable attorneys fees
from the person joining the trustee.

A.R.S. § 33-807(E) (emphasis added).

The quoted language above provides Folks & O'Connor the express and

unambiguous right to dismissaL. Plaintiffs' causes of action range from breach of

contract to fraud but not one asserts a claim against Folks & O'Connor as trustee. A

trustee's obligations relate to administration of the trustee's sale. For example, the

trustee must give notice of the trustee's sale (A.R.S. § 33-808), execute and deliver the

trustee's deed to the purchaser (A.R.S. § 33-811), and dispose of sale proceeds in

particular priority (A.R.S. § 33-812). A trustee has no obligations with respect to the

loan disclosures that Plaintiff alleges in the Complaint.

The Complaint shows that Plaintiffs alone violated A.R.S. § 33-807(E) and that

Folks & O'Connor is an impermissible defendant. Accordingly, as contemplated by

statute, the Court should grant this Motion to Dismiss and award Folks & O'Connor its

fees and costs.

D. Specific causes of action against Folks & O'Connor must be dismissed

1. Plaintiffs' Complaint fails to comply with Rule 8(a)

Rule 8(a), Ariz.R.Civ.P., requires a complaint to contain a Ç'short and plain

statement of the claim showing the pleader is entitled to relief." ,Plaintiffs' Complaint

does not state claims against Folks. & O'Connor in compliance with Rule 8(a).

Therefore, Folks & O'Connor should be dtsmissed from the Maricopa Action for

Plaintiffs' failure to state a claim for which relief may be granted.

7
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2. Count III: Breach of Contract

In an action on a contract, a plaintiff mùst establish the existence of a contract, its

breach, and damages resulting from the breach. See Thunderbird Metallurgical, Inc. v.

Arizona Test Lab, 5 Ariz.App. 48, 423 P.2d 124 (App. 1967). Here, Plaintiffs fail to

allege any contract exists between Plaintiffs and Folks & O'Connor, how Folks &

O'Connor breached a contract with Plaintiffs and what damages resulted. In sum,

Plaintiffs failed to plead any elements of a breach of contract cause of action against

Folks & O'Connor and failed to comply with Rule Sea). Therefore, Count III against

Folks & O'Connor must be dismissed.

3. Count iv: Violation of ACFA

Plaintiffs claim all of the defendants violated ACFA by making representations

to Plaintiff "with the intent and purpose of inducing Plaintiff into signing an agreement

for refinancing and did not provide the appropriate closing documents required by

Arizona and Federal Law." Compl. ~ 167. Count iv fails to specify how Folks &

O'Connor did anything fraudulent. Rather, the claim appears to be directed solely at a

party inducing Plaintiffs to enter into the Loan which occurred years prior to Folks &

O'Connor became the substitute trustee. Indeed, Plaintiffs' ACFA claim fails on its face

because it is woëfully inadequate on the specifics required under Ariz.R.Civ.P. Rule

9(b) which include stating the "who, what, where, when and how" the allegedly

fraudulent conduct. Vess v. Ciba~Geigy Corp., USA, 317 F.3d 1097, 1106 (9th Cir,

2003). Since Count iv of the Complaint fails to comply with Rules 8(a) and 9(b), the

Complaint fails to state a fraud claim upon which relief may be granted and must be

dismissed as against Folks & O'Connor.

4. Count V: Violation of TILA

Plaintiffs allege in a conclusory fashion that Folks & O'Connor violated TILA.

TILA requires certain disclosures be made in ~onnection with extending credit. i 5

8
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U.S.C. §§ 1601, et seq. The term "creditor," however, is defined.by TILA as a "person

to whom the debt arising from the consumer credit transaction is initially payable on

theface 0 the evidence of the indebtedness. . . ." 15 U.S.C. § 1602(f)(1), (2) (emphasis

added). Folks & O'Connor is not alleged to be the lender or holder of the deed of trust.

In addition, there is no allegation or even a suggestion in the Complaint that Folks &

O'Connor is a "creditor" or "assignee" within the TILA definition at any time during

the Loan transaction. Indeed, as a trustee, Folks & O'Connor is not a "creditor" or

"assignee" under TILA. Amendment of the Complaint to assert violations of TILA

would be futile. As such, the TILA claim should be dismissed with prejudice. Castro v.

Executive Trustee Services, LLC, Case No. 2:08~CV-02t56~PHX-LOA at page 14 (Feb.

23, L009)(foreclosure trustee not "creditor" under HOEPA and TILA).

In addition, TILA claims are not valid defenses to a foreclosure action. See, e.g.,

Bank of New York v. Conway, 916 A.2d 130, 139 (Conn. Supp. 2006) ("failure to

comply with state and/or federal truth-in-Iending requirements has been held not to

constitute a legally sufficient special defense in mortgage foreclosure actions");

Grandway Credit Corp. v. Brown, 295 So.2d 714, 714 (Fla. Dist. Ct. App. 1974)

("Further, we note that the Truth and Lending statute provides for its own penalties

upon violation thereof (lS U.S.C.A. § 1640) and does not affect the validity or

enforceability of valid legal obligations"); First Citizens Bank & Trust Co. of s. c. v.

Owings, 259 S.E.2d 747 (Ga. Ct. App. 1989) ("A violation of the Truth in Lending Act

would therefore constitute no defense to the foreclosure proceedings."); Fleet Real

Estate Funding Corp. v. Smith, 530 A.2d 919, 915 (Pa. 'Super. Ct. 1987) ("Therefore, a

set-off for an alleged violation' of the TruthMin-Lending Act cannot be asserted as a

counterclaim in a mortgage foreclosure action."). Here, Plaintiff asserted a TILA claim

to prevent the foreclosure sale. However, Count V of the Complaint is not supported by

TILA.

9
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Furthennore, the statute of limitation for TILA claims is one year after a loan

closes. 15 U.S.C. § 1640(e). A damages claim und~r TILA accrues, at the latest, when

the loan documents were signed. Conway, 916 A.2d at 139; Meyer v. Ameriquest

Mortgage Company, 342 F.3d 899, 902 (9th Cir. 2003); Katz v. B~nk of California, 640

F.2d 1024, 1025 (9th Cir. 1981). Here, the Loan was made in 2007, so Defendant's

TILA claim had to be brought by 2008, well before the Complaint was filed. Thus, the

TILA claim is barred by 15 U.S.C. § 1640(e). For all of these reasons, Count V against

Folks & O'Connor must be dismissed.

5. Count VI: Violation of HOEP A

Count VI of the Complaint asserts a cause of action against all of the defendants

for violation of HOEP A. However, HOEPA provides no independent cause of action.

HOEP A augments TILA with additional disclosure obligations and substantive

requirements for particular highwcost mortgages. See 15 U.S.C. § 1639. Not every loan

is subject to HOEPA. 15 U.S.C. § 1602(aa)(l). To state a claim for violation of TILA

based on HOEPA's additional disclosure requirements, Plaintiff "must allege facts

supporting a conclusion that HOEPA applies to the loan at issue." Marks v. Chicoine,

2007WLI056779 at *7w8 (N.D. CaL. Apr. 6,2007) (dismissing HOEPA claim); see also

Emory v. Wells Fargo Bank, N.A., Case No. 2:0SwCVw01485wPHX-NVW, 2006 U.S.

Dist. LEXIS 6817, at *17w18 (D. Ariz. Feb. 16,2006) (granting summary judgment for

defendant where plaintiff failed to adequately allege that his loan was subject to

HOEPA). Because Plaintiff does not allege facts supporting the application of HOEP A

to the Loan, this claim must be dismissed.

Even if the Court were to conclude that HOEP A applied to the Loan, from the

face of Plaintifts Complaint, it appears Plaintifts action for violation of HOEPA is

barred by the statute of limitations. An action for damages under HOEP A must be

brought within one year of the violation. 15 U.S.C. § 1640(e); 12 C.P.R. § 226.23;

10
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Wherry v. All California Funding, 2006 WL 2038495, *2 (N.D. CaL. 2006) (citing In re

Community Bank ,of Northern Virginia, 418 F.3d 277, 305 (3td Cir. 2005)). Here, the

Complaiiii was filed more than almost three years after the alleged violations of

HOEPA. Furthermore, Plaintiffs offer no clues as to how or why they 'believe Folks &

O'Connor could be liable for any breach ofHOEPA by any other defendant. Therefore,

the Complaint fails to state a claim against Folks & O'Connor for any violation of

HOEP A, and this claim must be dismissed pursuant to Rule 1 2(b)( 6).

6. Count IX: Infliction of Emotional Distress

The elements of a cause of action for intentional infliction of emotional distress

("lIED") are:

(FJirst the conduct by the defendant must be "extreme" and "outrageous";
second, the defendant must either intend to cause emotional distress or
recklessly disregard the near certainty that such distress will result from his
conduct; and third, severe emotional distress must indeed occur as a result
of defendant's conduct.

Ford v. Revlon, Inc., 153 Ariz. 38, 43, 734 P.2d 580, 585 (1987) (citing Restatement

(Second) of Torts § 46(1) (1965) (emphasis in original).

The trial court determines whether the acts at issue are sufficiently outrageous to

state a claim for relief; however if reasonable minds could differ about whether the

conduct is sufficiently outrageous, the issue should be decided by a jury. Mintz v. Bell

Atlantic Sys. Learning lntl, Inc., 183 Ariz. 550, 554, 905 P.2d 559, 563 (App. 1995),

To recover for the this tort, the plaintiff must show that the defendants conduct was "so

outrageous in character, and so extreme in degree, as to go beyond all possible bounds

of decency, and to, be regarded ås atrocious and utterly intolerable in a civilized

community." 'Cluffv. Farmers Ins. Exchange, 10 Ariz. App. 560, 562,460 P.2d 666,

668 (1969) (quoting Restatement (Second) of Torts § 46 cmt. d).

11
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Relevant factors for the court to determining what is "outrageous" include: (i) the

defendant's knowledge tlÌat plaintiff is particularly susceptible to emotional distress; (ii)

whether defendant's conduct was privileged or defendant had a legitimate business

purpose for its conduct; and (iii) whether defendant abused a position or relationship

with plaintiff. Mintz; Restatement (Second) of Torts §§ 46 comments e, fand g (1965).

The alleged conduct at issue here is not so outrageous that it goes beyond all

bounds of decency. There is no allegation or basis to allege that Plaintiff was

susceptible to emotional distress or that Folks & O'Connor was aware that. In addition,

as stated by Plaintiffs, Folks & O'Connor acted solely as the substitute trustee for the

non-judicial foreclosure. As such, it had a legitimate business purpose for its conduct.

Furthermore, there is no allegation or basis to allege that Folks & O'Connor had a

special relationship with Plaintiff that it abused. But most important, regardless of the

truth of Plaintiff's allegations about Folks & O'Connor, Folks & O'Connor's alleged

conduct does not rise to the level of "outrageous" and "extreme" to juatitY a claim for

lIED. See, e.g. Mintz, 183 Ariz. at 554-5,5, 905 P.2d at 563-64 (trial court properly

dismissed lIED claim alleging failure to promote motivated by sex discrimination or

retaliation-while conduct appeared callous and insensitive, it was not sufficiently

extreme and outrageous to state a claim for lIED); Johnson v. McDonald, 197 Ariz. 155,

3 P.3d 1075 (App. 1999) (where plaintiffs' claimed lIED based on published false

information, trial court properly dismissed lIED claim because conduct was not

outrageous and extreme). For all of these reasons, Count ix against Folks & O'Connor

should be dismissed.

7. Count X: Fraud-Misrepresentation and Conspiracy

Plaintiff's fraud claim is based upon the assertion that all the defendants made

certain representations and omissions to Plaintiffs. CompI. 11224. While the Complaint

12
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states Folks & O'Connor sent Plaintiffs several letters, Plaintiffs fail to identify any

such letters or details about the letters.

Plaintiffs' fraud claim fails on its face because it is woefully inadequate on the

specifics required under Ariz.R.Civ.P. Rule 9(b) which include stating the "who, what,

where, when and how" the allegedly fraudulent conduct occurred. Vess, 317 FJd at

1106. The Complaint conspicuously fails to specifically state what Folks & O'Connor

did, when, where and how such conduct was fraudulent. Since Count X of the

Complaint fails to meet the requirement to plead fraud claims with specificity, as

mandated under Rule 9(b), the Complaint fails to state a fraud claim upon which relief

may be granted and Count X against Folks & O'Connor must be dismissed.

8. Count XII: Violation of UCC2

Arizona law, set forth in its version of the Uniform Commercial Code on

negotiable instruments, A.R.S. §§ 47"3301 et seq. and 3104, provides that a note

qualifying as a negotiable instrument can be enforced by a "holder of the instrument" or

a "nonholder in possession of the instrument who has the rights of a holder or a person

not in possession of the instrument who is entitled to enforce the instrument. . . ."

A.R.S. §§ 47-3301, 47-3104(B) and (8). According to the Complaint, the holder in due

course argument is directed toward the original lender, M&I, and its assignee, KCC.

However, Count XII fails to comply with Rule 8(a) to afford Folks & O'Connor "fair

notice of the nature and basis of the claim" asserted against it. Thererore, Count XII

against Folks & ej"Connor should be dismissed pursuant to Rule 12(b)(6).

WHEREFORE, for all of the foregoing reasons, Folks & O'Connor, PLLC

respectfully requests that the Court dismiss all counts of Plaintiffs' Complaint against it

i Plaintiffs' Complaint skips from Count X to Count XII.
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with prejudice pursuant to Ariz.R.C.P. Rule 12(b)(6) and award.Folks &' O'Connor its

attorneys' fees a,nd costs in accordance with A.R.S. § 33-807(E). '

RESPECTFULLY SUBMITfED this 9th day of February, 2010.

FOLKS & O'CONNOR, PLLC

By lsi Kathleen A. Weber
Larry O. Folks
Kathleen A. Weber
1850 North Central Ave. #1140
Phoenix, AZ 85004 '

Attorneys for Defendant Folks &
O'Connor, PLLC

Electronically filed this 9th

day of Febriiary, 2010 with a copy
of the foregoing mailed/e-mailed* to:

James McKinney
James McKinney
6 i 8 S. Wickiup Road
Apache Junction, AZ 85119
Plaintiffs, pro per

Mark L. Collins, Esq.*
Robert M. Savage, Esq. *
Gust Rosenfeld P.L.C.

One S. Church Avenue, Suite 1900
Tucson, AZ 85701-1627
Attorneys for Defendants Kondaur Capital Corporation,
Kondaur Venture X LLC, and Kondaur Capital
Trust Series 2009-3

Laura Sixkiller, Esq. *
Greenberg Traurig, LLP
2375 East Camelback Road, Suite 700
Phoenix, AZ 85016
Attorneys for Defendant M&I Marshall and Ilsley Bank

By lsi Kasie Grant
An Employee of Folks & 0 'Connor, PLLC
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1 JAMES MCKINNEY
618 S. WICKIUP ROAD
APACHE JUNCTION, ARIzoNA 85 i 19

(602)717-7502
PRO PER (SBLF REPRESENTED LITIGANT)

2

3

4

5

"U:O'PfNAl COUHlY
8l)PeRrOR COURT

.la¥sn YOUTSEY RU/Z CU:1lK

AUG 082009.

IN THE SUPERIOR COURT OF ARIZONA
PINAL COUNTY6

7 JAMES McKINNEY, an individual,
Plaintiff,

8
VS.

9

10

11

KONDAUR CAPITAL CORPORATION, a
Delaware Corporation; KONDAUR VENTURE

X, LLC; an Delaware LLC; KONDAUR
CAPITAL TRUST SERIES 2009-3, a Delaware
Statutory Trust; DEUTSCîIE BANK TRUST
COMPANY DELAWARE, a Delaware
Corporation; PAULA CHASTAIN, an-individual;
PETER BAI, an individual; FOLKS AND
O'CONNOR, PLLC, an Arizona LLC;
SECURITY TITLE AGENCY, an Arizona
Corporation; M & I MARSHALL AND
ILSLEY BANK, a Wisconsin Corporation; JO
JONES and JANE DOE JONES, husband and
wife, JOHN DOES and JANE DOES I-X;
ABC CORPORATIONS i-v; and XYZ
PARTNERSHIPS i-v; ABC LLCS i-V, XYZ
TRUSTS I-V;

12

13

14

15

16

17

18

19

Defendants.
20

21

22

CASE NO.: C:V2 e:tf1037lo~
COMPLAINT"

,. 'lIl~LIA~J¡¿, ~tiilEiit...

. Breach of Contract ~\\J , A-

Violation of AZ Consumer Fraud Act .
Violation of Truth in Lending Act

15 U.S.C.§ 1601 et. seq.
Violation of Home Ownership and Equity

Protection Act, 15 U.S.C.§ 1639
Quiet Title A.R.S.§ 12-1102 et. seq.
Violation of the Fair Debt Collections

Practices Act
Violation of the Arizona Assignment and

Satisfaction of Mortgage Law
and Invalid Deed of Trust Law
A.R.S.§ 33-420 et. seq.

Infliction of Emotional Distress
Fraud - Misrepresentation and Conspiracy
Conversion/Civil Theft

Violation of the Uniform Commercial Code
as defined in A.R.S.§ 47-3100
et. seq. and Arizona's Recording
Statute

Civil RICO 18 U.S.C. § 1961-1968

Temporary Restraining Order,
Preliminary and Permanent Injunction

(Ex Parte Emergency Application)

26
Plaintiff James McKinney against Defendants, alleges as follows:
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1 THE PARTIES

2
1. Plaintiff JAMES MCKINNEY is a retired individual, living in the State of

3

4

S

6

Arizona at all times relevant to the Complaint. Hereinafter (plaintiff) or (Consumer)

2. Plaintiff is R "consumer" as defined by TILA, 15 U.S.C. § 1602(h) and Federal

Reserve Board Regulation Z, 12 C.F.R. § 226.2(a)(11).

7 3. Defendant KONDAUR CAPITAL CORPORATION, is a Delaware Corporation

8 doing business in Arizona;

9

10

11

12

4. Defendant KONDAUR VENTURE X, LLC, is a Delaware LLC doing

unregistered business in Arizona;

S. Defendant KONDAUR CAPITAL TRUST SERIES 2009-3, a Delaware

13

14

Statutory Trust doing unregistered business in Arizona;

6. Defendant DEUTSCHE BANK TRUST COMPANY DELAWARE, is a

is Delaware Corporation doing business in Arizona;

16 7. Defendant PAULA CHASTAIN is an individual involved in this transaction as a

17

18

19

20

21

debt collector.

8. Defendant PETER BAl is an individual involved in this transaction as a debt

collector.

9. Defendant FOLKS AND O'CONNOR, PLLC, is an Arizona LLC doing business

22 in Arizona;

23 10. Defendant SECURITY TITLE AGENCY is an Arizona Corporation doing

24 business in Arizona;

25

26

11. Defendant M & I MARSHALL AND ILSLEY BANK, is a Wisconsin

Corporation doing business in Arizona;

2
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1

2

12. Defendants set forth above are hereinafter collectively referred to as

"Defendants".

3

4

5

6

7

13. Defendants are each a "creditor" as defined in the TILA, 15 U.S.C. § 1602(t) and

Regulation Z, 12 C.F.R. § 226.2(a)(17)(i).

14. By their own admission, Defendants are each a "debt collectot' pursuant to 15

U.S.C. § 1692(a)(6).

8 15. Defendants John Does and Jane Does i-x, ABC Corporations i-v and XYZ

9

10

11

12

13

14

Partnerships I~V, and ABC LLCs or other individuals, directors and officers or business

entities who may be liable to Plaintiff but whose identities are not presently known will be

added, at which time Plaintiff will seek leave to amend the Complaint.

16. Defendants, either individually or collectively, have caused events to occur in

Arizona giving rise to this Complaint. The damages incurred by Plaintiff far exceed the

is

16

minimal jwisdictional requirements of this Court.

JURISDICTION AND VENUE

17 17. This Court has jurisdiction over the matters related to the emergency, injunctive,

provisional, and equitable relief sought herein, pursuant to' the agreements of the parties
18

19

20

21

22

referenced below.

18. Venue is proper pursuant to Arizona Revised Statutes § 12-401, et seq.

19. The parties herein are subject to certain contractual obligations that are the

23 subject of this litigation.

24 20. This action is brought, for among other purposes, to restrain and enjoin the

25

26

Defendants, their agents, employees, representatives, lawyers, directors and officers, from

3



, 4 -.. .. l
\0

.

, '
,

i

2

3

4

5

6

taking any action to improperly transfer, dispose of, or use the property of Plaintiff to foreclose

and gain possession of Plaintiff's Property.

21. All exhibits are true and correct and attached hereto and incorporated herein.

GENERAL ALLEGATIONS

7

I. The Mortgage

22. Plaintiff is the owner of Property at 618 S. Wickiup, Apache Junction Arizona

8 85219, Tax Parcel No. 103-04-057A4 - (the "Property").

9

10

11

23. In February 2007, the Plaintiff financed his free and olear $170,000 lot at 618 S.

Wickiup, Apaohe Junction, Arizona, with M & I Bank. Although M & I Bank initially labeled

the transaction as a "construction loan" at application, M & I added to the loan amount, extra
12

13

14

consumer, non-construction funds of approximately $71,000 later within the transaction. Then

at the contract signing on February 7, 2009, when M & I had Plaintiff endorse the paperwork,

15 M & I had labeled the entire transaction as a "Refinance". (Exhibit A). This Refinance

16 wording was stamped on the Deed of Trust and it was recorded as a matter of public record as

17 such. Plaintiff bad a free and clear $170,000 lot, with $71,000 extra in consumer cash, and

is

19

thereby assumed, that at least in part, that is what M & I wanted to encumber as a Refinance.

24. The total loan amount was $408,458.
20

21
25. Over a six-month penod, Defendant ServicerlDebt Collector M & I Bank. has

unlawfully refused to clearly answer six separate R.E.S.P.A Qualified Written Requests by the22

23 Consumer to clarify this situation. The Consumer therefore has had to assume the Contract is

24 as actually written and publicly-recorded between them; a partial Refinance or whole

25

26

Refinance transaction; per the stamping of Refinance on the face of the Deed of Trust, and the

additional consumer funds he received.

4
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26. Between January to February 2007, M & I Bank violated the Home Ownership

2

3

4

and Equity Protection Act, 15 U.S.C. § 1639 (hereinafter H.O.E.P.A.) when qualifying this 71-

year-old Plaintiff for $2,375.00 monthly interest, adjustable, when M & I bank themselves

qualified him to pay this amount upon a "$1 a month" income, as proffered by and written to
S

6
underwriting by aM & I Bank employee.

7 27. M & I Bank clearly knew the requirements ofH.O.E.P.A. yet refused to follow it

8 in this transaction, for their profit and gain.

9 28. Since M & I Bank refuses to follow R.E.S.P.A and plainly answer Plaintiffs

10 well-written Qualified Written Requests (QWR), it appears to Plaintiff on information and

11

belief, that M & I Bank has securitized and/or sold this loan for consideration to another
12

13
unknown party. M & I Bank has repeatedly refused to answer this simple discovery question

over six months: Who is the Holder in Due CourselReal Party of Interest to this transaction?
14

1 S 29. Only a Holder in Due Course can be a Real Party of Interest in any real estate

16 Chain of Title.

17 30. Only a Real Party of Interest can plead and defend in this Court per 16 A.R.S.

18 Rules of Civil Procedure, Rule 17(a).

19

20
31. This refusal of Defendants to answer Plaintifts multiple R.E.S.P.A. QWRs has

21
led Plaintiff, upon information and belief, to make in response to this default the following,

22
lack of Real Party of Interest allegations. Simple obedience to R.E.S.P.A by Defendants would

23 have eliminated this unnecessary confusion for Plaintiff and this Court. Such 6-months

Z4 evasiveness by Defendants' has hindered Plaintiff in creating brevity from proper discovery,

2S
and has damaged Plaintiff well beyond the $2,000 statutory R.E.S.P.A. fines of each and every

26
such violation of non-disclosure. Even if the original Real Party of Interest is found, their

5
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assignee is not and cannot be a Holder in Due Course, since the assignee knowingly bought the

2

3

4

transaction in default, dispute, and dishonor.

32. Defendants' evasiveness has caused repeated unnecessary emotional distress

5

6

upon this retiree Plaintiff as well, as the parties repeatedly threaten non-judicial foreclosure as

punishment for asking. Defendants should respond to the R.E.S.P.A. questions first.

7 Defendants should first correct the violations of law first, before initiating any non-judicial

8 administrative foreclosure proceeding.

9 33. By January 2009 in a rapidly deteriorating economy, Plaintiff had used up his

10

11

bank savings from the refinance. Plaintiff has been trying to sell the beautiful property for two

years in a severely declining real estate market; to save his original lot equity, and every

12
Holder in Due Course involved.

13

14
34. In the spring of 2009, Plaintiff approached M & I to do a 'workout plan', who

15 refused to do anything reasonable in light of Plaintiff's current income. This especially

16 considering that M & I grossly violated H.O.E.P.A. to begin with. And would normally try to

17 mitigate that.

is
35. This violation of H.O.E.P.A. was also a separate state violation of the Arizona

19
Consumer Fraud Act, A.R.S. §§ 44.1522, et seq. ("A.C.F.A.").

20

21

22

23

36. In May 2009, Plaintiff discovered that within the Refinance portion of this loan,

M & I bank had failed to properly disclose the material notices and terms of the loan in

Material Breach to Truth-In-Lending, 15 U.S.C. § 1635 et. a1.

24 II. TILA Rescission

2S

26

6
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2

37. 15 U.S.C. § 1635 (f) et. seq. allows Obligor a timely 3-year Notice of Rescission

on the Refinance portion of a loan, and when rescinded voids any security interest (Deed of

3
Trust) per § 1635 (b).

4

5

6

38. On June 4th, 2009 Plaintiff pursuant to TILA, rescinded the Refinance portion of

the transaction by certified mail notice to M & I Bank. (Exhibit B).

7 III. Material Breach Rescission

8

9

10

39. Wholly regardless of Truth~In~Lending Rescission, separately in May 2009,

Plaintiff also discovered that M & I Bank failed to properly disclose the material notices, and

terms of the loan, violated regulatory laws such as H.O.B.P.A and oilier rescission precedents...

11

All actions are separate state-related Material Breaches of Arizona's Consumer Fraud Act
12

13
(AC.F.A).

14
40. Severally, Plaintiff rescinded on June 4th, 2009 for these violations as well.

15 (Exhibit 8, paragraphs 3-5).

16 iv. Undisclosed Real Party of Interest is not in Court per R.C.P. 17(a)

17 41. Defendant M & I Bank is known to be heavily involved in widisclosed

18

19

securitization of borrowers signatures on mortgage loans. Numerous SEC 8-K and 1 O~K

filings of M & I document these securitized, multiple-entity relationships. Defendant M & I
20

21

22

23

24

2S

26

Bank has repeated refused to disclose which specific entities filings are involved.

42. As a violation of AC.F.A against the interests of Plaintiff, on infonnation and

belief to date, Defendant M & I failed to disclose ilie hidden securitization of the borrower's

signature, and/or the sale-for consideration of the loan to a third unknown party. This portion

of the note contract was not known nor disclosed to Plaintiff, and misrepresented and

7
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1 concealed by this Defendant. The unknown Real Party of Interest failed to disclose these

2
particulars of the loan as well.

3

4

43. M & I Bank none-the-Iess, instead of correcting the misrepresentation, legal, and

fatal regulatory breaches they knew about, after being noticed in writing on June 4th, 2009,

purposely recorded a non-judicial foreclosure on June Sth, 2009 with Defendant Folks &
S

6

7 O'Connor.

8 v. Successor Trustee lacks Chain of Title from Holder in Due Course

9

10

44. Successor Trustee, debt collector Folks & O'Connor also well knew about the

June 4th, 2009 Rescission, both in writing and verbally, before filing their Notice of Trustee

Sale, but went ahead and recorded it anyway in the public records on June SJIi, 2009 to preserve
11

12

13

14

their fees, percentages, and their profitable business relationship with M & I Bank.

45. By proceeding on a previously rescinded loan, Folks & O'Connor breached their

15 Trusteeship. (A courtesy-notice conversation was recorded, pre-filing with them on June 5th,

16 2009).

17 46. Defendant Folks & O'Connor conspired with M & I in Breach, to damage

is

19

Plaintiff needlessly anyway, by rush the clock on non-judicial foreclosure on a disputed, void

security interest.
20

47. Defendant Folks & O'Connor lacks Clean Hands.
21

22

23

48. Defendant Folks & O'Connor thereby is in Breach.

VI. No Defendant is a Holder in Due Course for Standing per R.C.P. 17(a)

24 49. After these events, between June 2009 and August, 2009, M & I Bank

25
nonetheless, instead of correcting the mounting misrepresentation, legal, and fatal regulatory

26

8



i

2

3

4

5

6

7

8

9

10

II

12

13

14

is

16

17

18

19

20

21

22

23

24

25

26

breaches they knew about, instead sold M & I's 8ervicer's rights to a Delaware corporation

called Kondaur Capital Corporation, operating out of California.

50. Amazingly, Kondaur Capital Corporation boastfully advertises itself on its

internet home page "Welcome to Kondaur Capital Corporation" as 'buying' notes with "Loans

with origination fraud", and "Loans with regulatory violations". (Exhibit C). for according

to their 4-08-09 Kondaur's newsletter, "Pennies on the Dollar".

51. Kondaur's CEO Joe Daurio claimed in Kondaur's 'newsletter' in April of 2009:

......a loan is scratch-and-dentfor any of the following three reasons.' loanpeiformance - the

loan is either in default or was previously in default,' a loan where a regulation was violated

in the origination process,' or for underwriting reasons that ,involved fraud" (Exhibit D -

"Scratch-and-dent Loan Market Offers Outlet", page 2).

52. Kondaur knowingly, proudly, and purposely, purchases notes throughout the

country with regulatory and fraud violations. Kondaur advertises itself as doing the same in

the local newspapers such as LA Times and Orange County Register.

53. If Kondaur Capital Corporation did in fact actually buy the disputed Note,

instead of just servicing it, on information and belief: Plaintiff estimates that Kondaur's

purchase was between $170,000-$219,000 dollars, perhaps less, based on Kondaur's boasted

"Pennies on the Dollar" enterprise and advertising, and their foreknowledge of regulatory

violations and rescission, dispute, et. ali in this loan. Kondaur and M & I Bank has refused this

disclosure to Plaintiff in violation of the R.E.S.P.A. QWR,

54. Kondaur aids, abets, and furthers M & I's scheme of wiping away any chance to

rectify and prosecute regulatory violations, misrepresentations, and breaches; with the use of

Kondaur's employees affectionally called 'Combat Loss Mitigatiors'. These Combat

9
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Mitigatiors repeatedly threaten homeowners with Arizona Non-judicial foreclosure process and

short dates; to badger weary homeowners to just ignore the disputed breaches and claims, and

take a 'cash settlement' to abandon their home, its equity, and the homeowner's regulatory and

F.D.C.P.A. disputes.

55. Kondaur conspired with M& I Bank and all other Defendants to profit greatly

with their 'Pennies on the Dollar' enterprise with M & I Bank and other Defendants.

56. Kondaur conspired other Defendants to quickly liquidate the homeowner out of

his remaining property, leaving Defendant out on the street, without the security of a lifetime's

work of assets.

57. To aid this regulatory-violating scheme, Kondaur moralizes to the homeowner

during every call to drop their claims and 'go out and rent a place' and 'get on with your life'.

58. Although this Plaintiff homeowner has $170,000 of his retirement earnings tied

up in the property, Kondaur repeatedly offered Plaintiff $5,000 for future 'rent', thereby

concealing these fraud and violations of A.C.F.A. and H.O.E.P.A. et. al., insuring they will

never be adjudicated in court.

59. Kondaur assumed the Servicing and Debt Collection of this Note by letter notice

to the Plaintiff dated July 31 st, 2009. (Exhibit E).

60. On August 18th, 2009, Plaintiff sent this new servicer, Kondaur a QWR

requesting information; primarily to document who is actually is the Real Party of Interest, and

if that Party is a Holder in Due Course.

61. Servicer Kondaur is required by law to answer this QWR and as debt collector,

not to report any negative credit information during the answer time, usually 60 business days

per R.E.S.P.A. and per Kondaur's own letter notice to Plaintiff.

10
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1 62. Kondaur as of the September 8th 2009 date of this complaint has not answered

2
this QWR, since assuming service of this account.

3
63. Kondaur violates R.E.S.P.A. and thereby A.C.F.A. in negatively reporting and

4
pursuing a disputed non-:iudicial foreclosure, when they haven't even attempted to answer this

5

6

7

QWR yet, to the determent of Plaintiff.

64. Kondaur has not sent an Assignment of Beneficial Interest to Defendant, yet

8 wishes to take his house.

9

10

11

65. Upon information and belief, Defendant servicer Kondaur Capital Corporation of

Delaware likely does not even own the loan.

66. One of the 43 other Kondaur Trusts, entities, LLCs located in Delaware and
12

13

14

foreign nations may have 'bought' the loan.

67. Kondaur has not answered Plaintiffs QWR questions about any of these entities

15

16

17

18

19

20

either.

68. Because neither M & I nor Kondaur has answered their separate QWRs, Plaintiff

uses the term 'Kondaur' in describing a plethora of 44 entities and their concealed relationships

and inter-workings, presently unknown to Plaintiff and this Court. All of the entities appear to

have the word "Kondaur" within their name, from a search of the Delaware Corporation

21
Commission. (Exhibit F). Only one out of the 44 entities, Kondaur Capital Corporation, a

22
debt collector/servicer, is registered to do business in Arizona at the Arizona Corporation

23

24

Commission.

25

69. As of September 8, 2009, a day before their attempted non-judicial foreclosure

'at the courthouse entrance' on September 9t1i, 2009, Kondaur has not sent Plaintiff any copy of

26

11
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a Assignment, for Plaintiff to even know who actually is a potential Holder in Due Course of

this matter.

70. Nonetheless, neither Kondaur nor any of its labyrinth entities can never be a

Holder in Due Course, .even if they paid 'pennies on the dollar' or considerable more

consideration for the Note, as they knowingly violated Arizona's Uniform Commercial Code,

A.R.S. 47 § 3302, in any purchase from M & I.

VII. Holder in Due Course limited by ARS 47 § 3302

71. ARS 47 § 3302 defines a Holder in Due Course as follows: "Holder in due

course requires that the 2. The holder took the instrument: (a) For value; (b) In good faith; (c)

Without notice that the instrument is overdue or has been dishonored or that there is an

uncured default with respect to payment of another instrument issued as part of the same series;

(d) Without notice that the instrument contains an unauthorized signature or has been altered;

(e) Without notice of any claim to the instrument described in section 47-3306; and (f)

Without notice that any'party has a defense or claim in recoupment described in section

47-3305, subsection A."

72. Blacks Law Dictionary defines a Holder in Due Course as follows: A holder in

due course is a person who takes a negotiable instrument, such as a promissory note, for value

without knowledge of any apparent defect in the instrument nor any notice of dishonor.

(ßlack's Law Dictionary 2nd Pocket ed. 2001 pg. 322).

73, Since April to August 2009, Kondaur knowingly advertised for loans with these

same exact known defects ,of dispute, defect, uncured default, and notice of dishonor, to M & I

Bank.

12
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1 74. Kondaur~ or its assigns, by knowingly 'purchasing' a loan on July 31 st, 2009 with

2 known disputes, dishonor~ defects, or defenses voids any claim by Kondaur as a Holder in Due

3
Course whatsoever.

4

5

6

75. None of the Defendants are a Holder in Due Course.

76. Only a Holder in Due Course has standing as a Real Party of Interest in this

7

8

court.

VIII. Defendants lack Good Faith

9 77. Such a purchase, with purposely known and docmnented disputes~ dishonor,

10 and/or defects~ purposely pursued for extraordinary profit, lacks any Good Faith by
11

12

Defendants.

13

14

78. This lack of Good Faith by Defendants has caused Plaintiff needless emotional

distress.

15 79. This lack of Good Faith by Defendants has caused Plaintiff unnecessary

16 damages.

17

18

19

20

21

ix. Defendants lack Clean Hands in this Transaction

so. Such a purchase with disputes, dishonor, and/or defects known and docmnented

beforehand, purposely stalked for profit, also lacks Clean Hands by all Defendants.

S1. Defendants' lack of Clean Hands in this transaction has caused Plaintiff

22 unnecessary and substantial worry and emotional distress.

23 82. Defendants' lack of Clean Hands in this transaction has also caused Plaintiff

24 time-delays and unnecessary damages.

2S 83. On or about June SIb, 2009, Folks and O'Connor, as Trustee filed a Notice of

26
Trustee Sale. The sale is scheduled for September 9th, 2008 at 9:05 a.m. at the main entrance

13
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2

to the Pinal County Superior Court Building. A true and correct copy of the Notice of Trustee

Sale is attached hereto as (Exhibit G) and incorporated herein.

3
84. Ths Plaintiff has asked for proof of all documentation regarding his original

4

5

6

executed loan documents and assignments. Despite repeated attempts to M & I Bank for a

complete copy of original executed loan documents and assignments were never received by

7 the Plaintiff.

8 85. The Plaintiff also asked for proof of all Assignments of his Mortgage and

9

10

Promissory Note from Defendant Kondaur. Despite numerous attempts to M & I, Kondaur,

Folks & O'Connor, et. al., the Plaintiff still has no proof that Kondaur is the Holder in Due
11

Course without dishonor or defect.

12

13
X. Defendants' F.D.C.P.A. violations

14
86. From January 2009 to August 2009, Defendants M & I, Kondaur, Folks and

15 O'Connor, sent the Plaintiff several letters. These letters falls under the Fair Debt Collection

16 Practices Act a Federal Law, which prohibits the use of "abusive, deceptive, and unfair debt

17 collection practices by many debt collectors". is U.S.C. §1982.

18 87. By their admission, Kondaur, Folk & O'Connor, et. ali each are a "debt
19

collectot' pursuant to 15 U.S.C. § 1692(a)(6).
20

88. There are numerous violations of the FDCPA in the Defendants'
21

22
communications. First, the communication must state the name of the actual creditor. The

23 recent letter incorrectly states that the creditor is Kondaur Capital Corporation. Kondaur

Capital Corporation is nothing but a Servicer, according to Kondaur's own August 4th, 200924

25
letter. (Exhibit H). Chain of Title is unrecorded, deficient, and illegaL.

26

14



'.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

is

19

20

21

22

23

24

2S

26

89. The July 31st 2009 Kondaur letter states that, the finn will assume the debt to be

valid unless you, within thirty days after receipt of this notice, dispute the debt in wnting. If

there is a dispute in wnting, then the firm promises to obtain VERIFICATION OF THE

DEBT, the Defendant's representative promises to provide the Plaintiff with THE NAME

AND ADDRESS OF THE ORIGINAL CREDITOR, IF IT is DIFFERENT FROM THE

CURRENT CREDITOR.

90. Despite the Plaintiff's Qualified Written Requests on August 1SUt, 2009, there

has received no written answer from Kondaur or any of the Defendants.

91. The Plaintiff's August 17th, 2009 dispute under F.D.C.P.A. has also been

ignored. A true and correct copy of the August 17th, 2009 Letter is attached hereto as (Exhibit

I) and incorporated herein.

COUNT I 

BREACH OF CONTRACT

(All Defendants)

92. Plaintiff realleges and incorporates the foregoing allegations in the Complaint as

if fully set forth herein.

93. Plaintiff and Defendants entered into a variety of agreements, as set forth more

fully above.

94. Defendants breached all of the agreements.

WHEREFORE, based upon the foregoing, Plaintiff's pray for judgment against Defendants, as

follows:

A. For such actual and consequential damages as may be proved at the time of trial;

15
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9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

B. For Plaintiffs taxable costs and reasonable attorneys' fees pursuant to A.R.S. §

12-341.01 and the actual documents.

C. And for such other and further relief as this Court deems just and equitãble.

COUNT II 

VIOLATION OF THE ARIZONA cONSUER FRAUD ACl

(AU Defendants)

95. Plaintiff realleges and incorporates the foregoing allegations in the Complaint as

if fully set forth herein.

96. The Defendants' above-described actions constitute violations of the Arizona

Consumer Fraud Act, A.R.S. §§ 44-1521, et seq. ("ACFA").

97. As a result of the Defendants' violations of the ACFA, the Plaintiff suffered

damages in an amowit to he detennined by this Court.

98. Defendants made all the misrepresentations described above with the intent and

purpose of inducing Plaintiff into signing an agreement for refinancing and did not provide the

appropriate closing documents required by Arizona and Federal law.

99. The Plaintiff was wiaware that the representations described above were false,

100. The Plaintiff acted in reasonable reliance on the representations to his detriment.

101. The above acts by Defendants constitute consumer fraud in violation of Arizona

Consumer Fraud Act, A.R.S. §§44-1521 et seq.

102. In violating the ACFA, the Defendants acted with an evil mind, intending to

injure the Plaintiff or consciously disregarding the substantial risk that their conduct would

cause sigiuficant harm to the Plaintiff.

16
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1 103. The Plaintiff is therefore entitled to recover actual and punitive damages

2

3

4

104. WHEREFORE, the Plaintiff prays that this Court award them:

a. Actual, consequential, incidental, and punitive damages;

b. Attorneys' fees pursuant to A.R.S. § 12-341.01:

5

c. Costs;
6

7
d. All applicable interest; and,

8 e. Such other relief as this Court deems just and equitable.

9

10

11

12

COUNTID

crRUTH IN LENDING ACT. t5 U.S.C. § 1601 et seq.)

(All Defendants)

13

14

10S. Plaintiff repeats, re-alleges, and incorporates by reference the foregoing

paragraphs.
15

16
106. Defendants failed and refused to give a copy of their alleged assignment of the

Deed of Trust to Plaintiff. Defendants have transferred title of their real property to an17

is

19

unknown to Plaintiff party.

107. Defendants materially violated TILA 15 U.S.C. § 1635 and Regulation Z §

20 226.18 which require a creditor to disclose among other things, Annual Percentage Rate
21

22

23

24

2S

26

calculated using the methods prescribed in the Regulation Z, the amount financed, and the total

finance charge.

108. Defendants violated the TILA 15 U.S.C. § 1635 and Regulation Z § 226.23

which require a creditor to give the notice of 
right of rescission to the consumer.

17
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109. Defendants all have violated TILA 15 U.S.C. § 1635 (b). wluch require the

creditor to void within 20 days, the security interest (Deed of Trust) on the refinance part, of the

transaction, apparently all of it per the Recorded Deed of Trust document. .

i 10. Defendants all have violated TILA 15 U.S.C. § 1635 (b), which require the

creditor failed within 20 days to refund the interest and fees paid by Plaintiff, on the refinance

part of the transaction, apparently all of it per the Recorded Deed of Trust document.

111. Defendants may have violated other provisions of TILA. This allegation will be

supplemented after discovery.

112. Defendants may have violated other statutes and regulations. This allegation will

be supplemented after discovery.

i 13. Had Defendants made the full disclosure as required by TILA, Plaintiff would

not have entered into the unconscionable financing arrangement.

114. Plaintiff has been hanned and suffered actual damages proximately caused by

the conduct of Defendants.

WHEREFORE, Plaintiff requests that judgment be entered against Defendants as

follows:

A.Judgment canceling or rescinding the contract and restoring the parties to the status

quo ante;

B. Plaintiff be awarded actual damages suffered as a result of 
Defendants' conduct;

C. Judgment for Plaintiffs attorneys' fees and costs;

D. Interest on the judgment rendered herein at the maximum lawful rate from the

date of its rendition until paid in full; and

E. Such other and further relief as this Court deems just and proper.

18
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COUNT iv 

(HOME OWNERSHIP AND EpffiTY PROTECTION ACT, 15 U.S.C. § 1639)

(All Defendants)

115. Plaintiff repeat, re-allege and incorporate by reference the foregoing paragraphs.

116. The transaction described above is actually a HOEPA mortgage as defined in 15

U.S.C. § 1602(aa).

117. Defendants violated the disclosure requirements for a HEOPA mortgage as set.

forth in 15 U.S.C. § 1639(a).

118. Defendants violated 15 U.S.C. § 1639(h) which prohibits a creditor from

engaging in a pattern or practice of extending such credit to a consumer based on the

consumer's collateral if, considering the consumer's current and expected income, current

obligations, and employment status, the consumer will be unable to make the scheduled

payments to repay the obligation.

119. Plaintiff has been harmed and suffered actual damages proximately caused by

the conduct of Defendants.

120. Defendants knew or should have known about Defendants' failures to comply

with the TILA and HOEP A.

121. Defendants are liable for Plaintifts claims arising out of Defendants' failure to

comply with the TlLA and HOEPA.

122. WHEREFORE, Plaintiff request that judgment be entered against Defendants as

follows:

19
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A. Judgment canceling or rescinding the contract and restoring the parties to

the status quo ante;

B. Restore ownership and title of the subject property to Plaintiff;

C. Judgment that Plaintiff be awarded actual damages suffered as a result of

Defendants' conduct;

D. Judgment for Plaintiff's attorneys' fees and costs;

E. Such other and further relief as this Court deems just and proper.

COUNT V 

(QUIET TITLE. A.R.S. § 12-1101. et seq.)

(All Defendants)

123, Plaintiff repeat, re-allege and incorporates by reference the foregoing paragraphs.

124. Plaintiff is credibly informed and believes that Defendants make some claim

adverse to Plaintiff.

125. The Defendants allege that they are the holder and owner of 
the Promissory Note

and Deed of Trust on the Property.

126. The attached Deed of Trust does not identify servicer Kondaur as the Real Party of

Interest.

127. There is no reference to the Defendant debt collector Kondaur Capital Corporation

in the recorded chain of title or interest.

128. No Real Party of Interest is before this court, except Plaintiff.

129. No Defendant whatsoever is a Holder in Due Course in the transaction.

130. There is no -proof of any Chain of Title by a Holder in Due Course.
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1 131. Chain of Title as of this date is unrecorded, deficient, and illegal.

2 132. WHEREFORE. Plaintiff requests that judgment be entered against Defendants as

3
follows:

4
b. Judgment establishing Plaintiff's estate as described above;

5

c. Judgment baning and forever estopping Defendants from having or
6

7 claiming any right or title to the premises adverse to Plaintiff;

8 d. Judgment for Plaintiff's attorneys' fees and costs;

9 e. Such other and further relief as this Court deems just and proper.

10

11

COUNT VII 

12
VIOLATION OF THE FAIR DEBT COLLECTION PRACTICES ACT

13

14 (All Defendants)

is 133. Plaintiff repeats, reallege, and incorporates by reference the foregoing paragraphs.

16 134. All Defendants, including Kondaur, Folks and O'Connor are debt collectors under

17 15 U.S,C. § 1692(a)(6).

18
135. The Plaintiff is consumer under the FDCPA.

19
136. Defendant Kondaur, sent a letter to Plaintiff on June 31st, 2009, identifying

20

21
themselves as Debt collectors and gave some of the appropriate notices under the

22
FDCP A, including allowing the Plaintiff the ability to dispute the debt and request

23 verification of the debt.

24 137. On or about August 17th, 2009, the Plaintiff wrote that dispute letter and requested

2S
verification of the debt.

26
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138. According to the Fair Debt Collection Practices Act, 15 U.S.C. § 809(b), "if the

consumer notifies the Debt Collector in writing within the thirty-day period (of

receiving the initial communication), that the debt, or any portion thereof is

disputed, or that the consumer request the name and address of the original

creditor, the DEBT COLLECTOR SHALL CEASE COLLECTION OF THE

DEBT OR ANY DISPUTED PORTION THEREOF, UNTIL THE DEBT

COLLECTOR OBTAINS VERIFICATION OF THE DEBT...."

139. Despite the written request, the proper action was never taken by Kondaur, Folks

& O'CoJUlor, nor any other Defendants.

140. Kondaur has failed and refused to stop collectir:m of the debt.

141. Folks and O'CoJUlor has failed and refused to stop collection of the debt.

142. M & I Bank has failed and refused to stop collection of the debt.

143. All other Defendants corporate and individual have failed and refused to stop

collection of the debt.

144. WHEREFORE, Plaintiff request that judgment be entered against Defendants as

follows:

a. Judgment establishing violation of the Fair Debt Collection Practices Act;

b. Judgment for Plaintiffs attorneys' fees and costs;

c. Such other and further relief as this Court deems just and proper.

COUNT VIII 

VIOLATION OF ARIZONA ASSIGNMENT AND SATISFACTION OF

MORTGAGE LAW AND INVALID DEED OF TRUST

22
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(All Defendants)

2

3

145. Plaintiff repeats, re-alleges, and incorporates by reference the foregoing

paragraphs.
4

5

6

146. There is no proof of any assignment, trust, or successor interest by a Holder in Due

Course.

7 147. M & I's Assignment ofTrostee and Notice ofTrostee Sale was deviously recorded

8

9

after the TILA § 1635 Rescission causing the source document, the Deed of Trust

to void for assignment or Trustee's sale.

10
148. The loan was in default at the time of the alleged transfer.

ii

149. The loan was rescinded at the time of the alleged transfer and recorded notice.
12

150. The Deed of Trust is being held after the alleged "sale" to the assignee to the trust.
13

14

15

151. Kondaur Capital Corporation cannot take an equitable assignment of a Deed of

Trust because it is not a Holder in Due Course.

16 152. No other Defendant listed here can take an equitable assignment of a Deed of

i 7 Trust when it is not a Holder in Due Course.

18

19

20

21

22

23

24

153. A.R.S. § 33-420(A), states that (aJ person purporting to claim an interest in~ or a

lien or encumbrance against, real property, who causes a document asserting such claim to be

recorded in the office ofth:e county recorder, knowing or having reason to know that the

document is forged, groundless, contains a material misstatement or false claim or is otherwise

invalid is liable to the owner or beneficial title holder of the real property for the swn of not less

than five thousand dollars, or for treble the actual damages caused by the recording, whichever is

2S greater, and reasonable attorney fees and costs of the action.
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154. Arizona Law requires that no estate shall be conveyed unless the conveyance is

by an instrument in writing, subscribed and delivered by the party disposing of the estate.

155. Every deed or conveyance of real property must be signed by the grantor and

must be duly acknowledged before some officer authorized to take acknowledgments.

i 56. A party causing an invalid document to be recorded must know or have reason to

know under A.R.S. § 33-420 that the document is invalid.

157. It would be impossible, under the circumstances of this and thousand of other

cases across the country, in which the Defendants have been judicially estopped from moving

forward with Foreclosure or Trustee sales, based upon their inability to show that they are the

true beneficiary/owner under the Deed of Trust, to state that the Defendants did not know or

have reason to know that the post-rescission Substitution of Trustee and Notice of Trustee Sale

were invalid on their face.

158. Real Chain of Title as of this date is unrecorded, deficient, and illegal per

Defendant Kondaur's own admission letter. (EXHIBIT 11).

159. Chain of Title is not complete, nor can it ever be due to a lack of a Holder In Due

Course. All actions in default and dishonor were knowingly and intentionally entered into by

Defendant buyers.

WHEREFORE, Plaintiff requests that judgment be entered against Defendants as follows:

a. Judgment ordering that the Trustee Sale be cancelled immediately;

b. Judgment barring and forever estopping Defendants from having or

claiming any right or title to the Property adverse to Plaintiff;

c. Judgment for Plaintiff's attorneys' fees and costs;

d. Such other and further relief as this Court deems just and proper.
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COUNT ix 

(iNTENTIONAL INFLICTION OF EMOTIONAL DISTRESS)

(All Defendants)

160. Plaintiff repeats, re-alleges, and incorporates by reference ilie foregoing

paragraphs.

161. Defendants' actions described above were extreme and outrageous.

162. Defendants either intended to cause Plaintiff emotional distress or recklessly

disregarded ilie near certainty iliat such distress would result from their conduct.

163. Plaintiff sustained severe emotional distress as a result of defendants' conduct

164. Defendants conspired to act in a manner, which caused Plaintiffs emotional

distress.

165. Defendants conspired to coerce him into relinquish his claims and his equity.

WHEREFORE, Plaintiff request that judgment be entered against Defendants,

jointly and severally, as follows:

a. Judgment that Plaintiff be awarded general damages suffered as a result of

Defendants' conduct;

b. Punitive damages as appropriate ta punish and deter Defendants from

engaging in similar conduct in ilie future;

c. Judgment for Plaintiffs attorneys' fees and costs;

d. Interest on the judgment rendered herein at the maximum lawful rate from

the date of its rendition until paid in full; and

e. Such oilier and further relief as this Court deems just and proper.
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COUNT X 

FRAUD - MISREPRESENTATION AND CONSPIRACY

(ALL DEFENDANTS)

166. Plaintiff realleges and incorporates by reference all prior paragraphs as if fully

set forth herein.

167. Defendants made certain representations and omissions to Plaintiff, including,

but not limited to those set forth more fully above.

i 68. The representations and omissions above, among others, were false.

169. The representations and omissions above, among others, were material, among

other things, to Plaintiff.

170. Defendants made these and other representations and omissions with knowledge

oftheir falsity.

171. Defendants made these representations and omissions to induce Plaintiff to enter

into business with Plaintiff.

172. Defendants worked together to overwhelm Plaintiff with unconscionable actions,

threats, ignoring of known laws, false infonnation, and false letters to weary Plaintifts resolve

to rectify these misrepresentations, frauds, and regulatory violations.

173. Plaintiff was not aware that Defendants' representations and omissions were

false,

174. Plaintiff relied on the truth of Defendants' representations and omissions.
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175. Plaintiff had no reason to question the truth of Defendants' representations and

omissions.

176. Plaintiff has been injured by Defendants' misrepresentations in an amount to be

proven at triaL.

A. For such actual. consequential and punitive damages as may be proved at the

time of trial;

For Plaintiff's taxable costs and reasonable attorneys' fees pursuant to A.R.S.B.

§ 12-341.01;

C.

D.

For costs of collection after judgment; and

Such other and further relief as the Court deems just and necessary.

COUNT XI

CONVERSION/CIVIL THEFf

(All Defendants)

177. Plaintiff realleges and incorporates by reference all prior paragraphs as if fully

set forth herein.

i 78. Defendants have intentionally seized, held, or otherwise interfered with

Plaintiffs beneficial use ofms Property wiiliout legal justification or privilege.

179. By their conduct, Defendants have converted the property of Plaintiff for their

own use, or they hold the property for the beneficial use of some third party unknown to

Plaintiff.
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2

3

4

180. Defendants' actions ha~e proximately caused Plaintiff to suffer immediate and

irreparable harm for the loss of its rightful property, among other elements of economic injury

andhann.

181. Defendants' actions were deliberateJ harmful, wanton and in bad faith, and such
5

6

7

8

9

conduct supports an award of punitive damages.

182. Unless Defendants are enjoined from future acts of theft and conversion, Plaintiff

will be irreparably harmed.

WHEREFORBJ based. upon the foregoing, Plaintiff prays for judgment against

10 DefendantsJ as follows:

11

12

A. For such actual, consequential and punitive damages as may be proved at the

time of trial;

13

14

B. For Plaintiff's taxable costs and reasonable attorneys' fees pursuant to A.R.S.

§ 12-341.01;

15 C. For costs of collection after judgment.

16

17

18

19

COUNT XII 

VIOLATION OF THE UNIFORM COMMERCIAL CODE

AS DEFINED IN A.R.S. §47-3100, §47-3302, et. al. and ARIZONA'S RECORDING

STATUTE20

21 (All Defendants)

22

23 183. Plaintiff realleges and incorporates by reference all prior paragraphs as if fully

24 set forth herein.

2S

26
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2
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184. The promissory note referred to in the Deed of Trust, in the Substitution of

Trustee and the Notice of Trustee's Sale, is a negotiable instrument, governed by A.R.S. §47-

3

4

3104(a), (b) and (e).

185. Plaintiff allege that Kondaur Capital Corporation and other defendants do not

meet the definition of a Holder in Due Course under A.R.S. § 47-3302.
5

6

7 186. Defendants lacking Holder in Due Course status are not entitled to enforce the

8 Deed of Trust, and, therefore, cannot legally go forward with the Trustee Sale in any fonn.

9

10

11

12

13

14

187. Arizona's recording statute requires that all conveyances of real estate be

acknowledged and recorded by reaL. parties. A.R.S. § 33-412.

188. The Chain of Title is irrevocably breached by the lack ofa good-faith, Holder in

Due Course in this transaction.

WHEREFORE, based upon the foregoing, Plaintiff asks for the following relief:

15 A. Cancellation of the Trustee Sale;

16 B. For such actual, consequential, and punitive damages as may be proved at the
time oftnal;

17

18

19

20

C. For Plaintiíts taxable costs and reasonable attorneys' fees pursuant to A.R.S.

§ 12-341.01;

D. For costs of collection after judgment.

21 COUNTXlii

22 CMLRICO
23

24

25

26

(AU Defendants)
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189. Plaintiff realleges and incorporates by reference all prior paragraphs as if fully

set forth herein.

190. Defendants and their DOE agents are "persons" as aefined by Statute.

191. The conspiracy, the subject of this action, has existed from circa November

2006 to the present, with the injuries and damages resulting therefrom being continuing.

192. Defendants' actions and use of multiple corporate entities, multiple parties, and

concerted and predetermined acts and conduct specifically designed to defraud Plaintiff

constitutes an "enterprise", with the aim and objective of the enterprise being to perpetrate a

fraud upon the Plaintiff through the use of intentional nondisclosure, material

misrepresentation, and creation of incomplete and fraudulent loan documents.

193. Each of the Defendants is an "enterprise Defendant".

194. As a direct and proximate result of the actions of the Defendants, Plaintiff has

and continues to suffer damages.

SUMMARY OF PLAINTIFF'S CAUSES OF ACTION

195. Plaintiff's main causes are as follows.

A. Defendants violated several regulatory laws with impunity

over a course of years to date

B. Defendants attempted to cover up these violations with more

violations of R.E.S.P.A. and F.D.C.P.A. law and Arizona's

nonwjudicial Foreclosure process.

C. A newer Defendant, Kondaur knew of these regulatory

violations, disputes, defects, misrepresentations, and frauds
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1

2

3

4

5

6

7

8

16

17

18

19

20

21

upon the Plaintiff. YetJ to aid & abet original Defendant legal

dilemma and to profit well from themJ went ahead and

D~

purchased the Note anywaYJ so as to profit directly from the

reduced principle.

Defendants admittedly in their June 411i, 2009 letter, have

laiowledge of actual buyers, Defendants Kondaur Venture X,

LLC and Kondaur Capital Trust Series 2009w3 who are not

recorded in the Chain of Title on the Deed of Trust.

E. Because of break in the Chain of TitleJ any attempted

foreclosure by later Defendants on a faulty assignment is

fraudJ illegal, conspiratorialJ completely destroying Plaintiff s

property and peace.

F. These later Defendants cannot buy faulty notes, then claim to

be Holders in Due Course, per Arizona's V.C.C statutes

forbidding it.

G. Since none of the Defendants is a Holder in Due Course, none

of them are a Real Party of Interest in this transaction, and

title need to be pennanently quieted against them.

22

23 Request for Emergency Temporary Restraining Order, Preliminary and Permanent
Injunction

24

25
196. Plaintiff realleges and incorporates by reference all prior paragraphs as if fully

26
set forth herein.
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197. Plaintiff has learned that Defendants, their directors, officers, agents,

employees, attorneys and other persons in active concert with them or who are acting under

their direction, have been transferring and disposing ofPlaintifls property.

198. Unless Defendants, their directors, officers, agents, employees, attorneys and

any person in active concert with them or who are acting under their direction, are immediately

enjoined from making further improper disposition or use of the Property, and going forward

with an illegal Trustee Sale, Plaintiff will be irreparably harmed and suffer injury.

199. Plaintiff has no adequate remedy at law to prevent further improper transfer, use

or other disposition of the Property.

WHEREFORE, based upon the foregoing, Plaintiff asks for the following relief:

A. For a temporary order and order to show cause against all Defendants, their

officers, directors, agents, employees, attorneys and any person in actual concert with them or

who are acting under their direction, are immediately and temporarily enjoined for the time

period allowed under Rule 65, Ariz. R. Civ. P., from:

1. Transferring or otherwise disposing of the Property, as defined in the Verified

Complaint;

2. Going forward with the Trustee Sale, scheduled for September 9th, 2009; and

3. Such other and further relief as this court deems just and necessary; and

4. An. order disqualifying Folks and O'Connor from representing any party

adverse to the Plaintiff, and,

5. An order cancelling the current Notice of Trustee Sale and postvrescission

Substitution of Trustee involving Folks and O'Connor PLLC.
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1

2

3

B. For a preliminary/permanent injunction against all Defendants, their officers,

directors, agents,. employees, attorneys and any person in actual concert with them or who are

acting under their direction, are immediately and temporarily enjoined for the time period
4

S

allowed under Rule 65, Ariz. R. Civ. P., from:

6

7 Complaint;

8

9

10

11

12

l3

14

15

16

17

18

19

20

21

22

23

24

25

26

1. Transferring or otherwise disposing of the Property, as defined in the Verified

2. Going forward with the Trustee Sale, scheduled for September 9th, 2009; and

3. Such other and further reliefas this court deems just and necessary.

DATED this a day of September 2009.
c~

ames McKinney
Plaintiff Pro Per
618 S. Wickiup Road

Apache Junction, Arizona 85119
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1 VERIFICATION

2

3

4

5

6

I, James McKinney, under penalty of perjury, state, that I am a party to the above-entìtled
litigation, that I have read the attached Verified Complaint and know the contents therein) and
the matters and things stated therein, are true and correct to the best of my knowledge,
infonnation and belief.

DATED this ~ day of September 2009.

7 L.H~
¿;1' James McKinney ....- I8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
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DEED OF TRUST

DEFINITIONS

Words used in multiple sections of Íliis document',are defined below and other words are defined in
Sections 3, 1 i, 13, 18, 20 and 21. Certain rules regardmg the usage of words used in this document are

also provided in Section i 6.

(A) "Security Instrument" moans this docwilent, which is dated li'ebi:uary 07, 2007

togethor with all Riders to this document.
(8) ''Borrowu'' is James H McKinney, an unmarried man

Borrower is the trustor under this Security Iusliumeut. BolTOwet s mailing address is
618 South Wickiup, Apache Junction, AZ 85219
(C) "Lender" is M&I Marshall , 1181ey Bank

Lender is II Corpora tion
organized and existing under the Jaws of the State of Wisconøin

xxxx2154 MOKinney, J

Form 3003 1/01 (rev. 6/02)
ARiiONA.Slngle Famlly-fannle MaelFreddle Mile UNIFORM INSTRUMENT

~.6(AZ)102U61 ;;#!

Paso 1 0115 I
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Lender's mailing address is 770 N Water Street
Milwaukee, WI 53202
Lender is the beneficiary under this Security Instrwnent. .
(D) ''lrustee'' is CHICAGO i'ii'LE INSUlUWCE COMPANY

2500 S POWER BD STE 101, MmSA, AZ 85209
. Trustee's mailing address is

(E) "Note" means the promissoiy note signed by Borrower and dated li'ebi:wiry 07, 2007

The Note states that Boirower owes Lender Foui:' Hundred Eight ~houisand li'our HundredFifty-Bight and o/iOOths Donara
(U.S. $ 408,458.00 ) plus interest Borrower bas pr()mised to pay this debt in regùlar ~eriodic
Payments and to pay the debt in fun not later than Maroh 01, 2037
(F) "Property" means the property that is desciibed j)e1ow under the heading ','Transfer of Rights in the
Property,"
(G) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges

due under the Note, and all swus due under this Security Instnmient, plus interest
(H) ''Riders'' means all Rideiii to tlús Security wtniment that are executed by Borrower. The following
Riders are to be executed by Borrower (check box as appticable): '

~ Adjustable Rate Rider § COndominium Rìder § Second Home Rider
Balloon Rider Planned UDÌt Development Rider 14 F8nÙlY Rider
VA Rider Biwcokly Payment Rider J Other(s) rspecify)

, ,(I) '!.AppUcable Law" means all controlling applicable federal, state and local statutes, regulations,
ordinances inid administrativo rules and orde1'8 (that have the effect of law) as wen as aU applicable final,
non"appealable judicial opinions.
(3) "Community Aisoclation Dues, Fees, and Assessments"ineaiis, aU dues, fees, assessments and other

chlirges that are imposed on Borrower or tho Property by a condomiDÌum association, homeowners

lI8Sociatiøn or similar organization.

(K) "Electronic Funds Transfer" means any tr-ansfer of ftmds, other than a transaotion originated by
check. draft, or similar paper instrument, which is initiated through an electronic temiinal, telephonic
ineliument, computer, or magnetic tape so as to order, instruct, or authorize a financial institution to debit
or credit an account. Such term includes, but is not limlted to, point-of"sale transfo1'8, automated teller
machine transactions, transfers iiuüated by telephone, wire transfers, and automated clearinghousetransfers. '
(L) IlJ!:scrow Items" means those items that are described in Section 3.
(M) ''MlsceUaneous Proceeds" means any conipensation, settlement, award of damages, or proceeds paid
by any third party (other than insurance proceeds paid under the coverages described In Section S) for: (i)
damage to, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the

Property; (üi) conveyance in lieu of condenuiation¡ or (iv) misrepresentations of. or omissions as to, the
value and/or c.ondition of the Property.
(N) "Morigage Insurance" mëans instirance protecting Lender against the nonpayment of. or default on,
the Loan.
(0) ''PerIodic: Payment" means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (ii) any amounts under Section 3 of this Security Instrument.

. (P) I'RESPA" means the Real Estate Settlement Procedures Act (12 U.S.e.,Section 2601 et seq.) and its

implementing reguJatioil, Regulation X (24 C.F.R. Part 3500), as~ey might be ended from time to
, KXKX2154 MoKinney, J

In

G.6(Al;) (02001 PlIl/l2 01 U ' F rm 3003 1/0 t (rev. 8/02)~



time, or any additional or successor legislation or regulation that governs the same subject matter. As used

in this Security Instrument, "RESPA" refers to all requirements and restrictions that arc ûnposed in regard
to a "federally related mortgage Joan" even if the Loan does not qualitY as a "federally related mortgage
loan" under RESPA.
(Q) "Successor In Interest of Borrower" meaiis any party that has taken tit1~ to the Property, whether or
not that party has asswned Borrowet 8 obligations under the Note and/or this Security Instrument.

TRANSFER OF RIGHTS IN THE PROPERTY

11iis Security Instrument secures to Lender: (i) the repayment of the Loan, and all renewals,

extensions and modifications of the Note; and (ii) the performance of Borrower's covenants and

agreements under tlus Security Instnunent and the Note. For this purpose, Borrower irrevocably gtants and
conveys 10 Trustee, in trust, with power of sale, the following described property located in theCounty of Pinal

(1Ypo of ROÐOrdlll8 Juriadlollon) (Noms of RsooidJnli Jurisdiction)
PARCEL A, OF imCORD OF SURVEY, amCOaDED IN BOOK 17 OF BURWn, PAGE 041

AND ~~K 17 OF SURVEYS, PAGE 205, iui:COßDS OF PINAL COUNTY, ARIZONA BEING
THE NORTH HALIi' OF THE NORTHEAST QUARTER OF THIll SOUTHEAST QUARTER OF THE

SOUTHNBST QUARTER OF THE SOUTHWEST QUAR'L'ER OF SJJlCTION 22, TOWRSHIl' 1
NORTH, RANGE 8 EAST, OF THE GILA JUm SALT lUVER BASE AND MIllRXD:i:AN, PDTAL

COUNTY, ARIZONA; JIlXCEPT ALL Tam COAL, OIL, GAS AND OTHER MINERAL DEPOSITS
AS RESERVED UNTO THE UNITED STATES OF AHEiu:CA IN THE PATENT '1'0 SAID LAND.

Parcel lD Number:. 103-04-05706 (oovers more)
Paroel 10S-04-057A
Apaoha Junotion

("Property Address'I):

TOGBTHBR WITH all the improvements now or hereafter erected on the property, and all

easements, appurtenances, nnd fixtures now. or hereafter a part of the property. All replacements and

additions shall also be covered by 1lus Security Instroinent. All of the foregoing is referred to in this
Seourity Instnunent as the "Property." '

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has
the right to grant and convey the Property and that the Property is unencumbered, except for encumbrances

of record. Borrower WlUTants and will defend generally the title to the Property against all claiins Bnd
demands, subject to anyencwnbmnces of record. '

nus SECURITY INSTRUMENT combines unifonn covenants for national use nnd non-wiifonn

covenants with 'limited variations by jurisdiction to consûtute a uiuform security instnunent covering real
property.

UNIFORM COVENANTS. Borrower and Lender covenant and agree as foJlows:
i. Payment of Principal, Interest, Escrow Items, Prepayment Charges, and Late Charges.

Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items
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pursuant to Section 3., Payments due under the Note and this Secwity Instrument shall be made in U.S.
currency. However, if any check or other instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid. Lender may require that any or aU subsequent payments

due wider the Note and this Security Insirument be made in one or marc of 1he following fonna, as

selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer' a check or
cashier' 8 check, provided ll11y such check is drawn upon ll11 institution whose deposits are insured by a
fedeml agency, instrumentality, or enaty; or (d) ElectroJUc Funds Tmnsfer.

Payments are deemed received by Lender when received at the location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions in Section 15,
Lender may return any payment or partial payment if the payment or partial payments are insufficient to

bring the Loan OUITent. Lender may accept any payment or partial payment insufficient to bring the Loan

current, without waiver of any rights hereunder or prejudice to its rights to refuse such payment or partial
payments in the future, but Lender is not obligated to apply such payments at the time such payments are
accepted. If each Periodic Payment is applied as of its scheduled due date, then Lender niied Qot pay

interest on uiiappUed 1ùnds. Lender may hold suoh unapplied funds until Borrower makes payment to bring
the Loan current. If Borrower does not do so within a retl80nable period of time-, Lender shall either apply
such funds or return them to Borrower. lfnot applied earlier, such funds will be applied to the outstanding
principal balance under the Note iinmediately prior to foreclosure. No offset or olaim which Boll'ower
might Jiave now or in the future against Lender shall relieve Borrower from maldng payments due under
the Note and this Security Instrument or perfomiing the cove~ts and agreements secured by this SecurityInstrument. ,

2;. Applicalion of Payments or Proceeds. Except as otherwise described in this Section 2, aU
payments accepted and applied by Lender shall be applied in the following order of priority: (a) interest
due und~ the Note; (b) principal due under the Note; (0) amounts due uiider Seètion 3. Such payments

shaU be applied to each Periodic Payment in the order in which it became due. Any remaining amounts

shall be applied first to late charges, second to any other amounts due wider this Security Instrument, and
then to reduce the principal balance of the Note.

If Lender receives a payment from Borrower for a delinquent Periodic Payment w1uch includes a
sufficient amount to pay any late charge due. the payment may be applied to the delinquent payment and

the late .charge. If more than one Periodic Payment is outstanding. Lender may apply any payment received
from Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be
paid in full. To the extent that any excess exists after the paymiint is applied to the full payment of one or
more Periodic Paymcnts, such exccss may be appJièd to any fate charges due. VolwilaJy prepayments shall

be applied first to any prepayment charges and then as described in the Note.
Any application of paymcnts, insurance proceeds, or Miscellaneous Prooeeds to principal due under

the Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments.
3. Funds for Escrow Items. Borrower shaH pay to Lender on the day Periodic Payments are due

wider the Note. until the Note is paid in full, a swn (the "F\inds") to provide for payment of amounts duii

for: (a) taxes and assessments and other items which can attain prioiity over this Security Instrwnent as a
lien or encumbmnce on the Property; (b) leasehold payments or ground rents on the Property, if any; (c)
premiums for any and all insurance required by Lender undiir Section S; and (d) Mortgage Insurance

preßUwns, if any, or any swns payable by BOll'ower to Lender in lieu of the payment of Mortgage

Insurance premiwns in accordance with the provisions of Section 10. These items are called "Escrow
Items." At origination or at any tbne during the term of the Loan, Lender may require that Commwiity

Association Dues, Fees, and Assessments, if any, be esorowed by Borrower, and such ,dues, fees and
assessments shall be an Esorow Item. Boirower shall prompUy tùmish to Lender all notices of amouiits to
be paid under this Section. BOll'ower shall pay Lender the Funds for Escrow Items unless Lender waives

Borrower's obligation to pay the Funds for any or all ,Escrow Items, Lender may waive Borrowet s
obligation to pay to Lender Funds for any or all Escrow Items at anfttime. Any su h waiver may only be. xxxx2154 HC:KinnèY, J
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in writing. In the event ofsucli waiver, Borrower shall pay directly, when and where payable, the amounts

due for any Escrow Items for wJucli payment of Funds has been waived by Lender and, if Lender requìrCll,
shall1\u:nish to Lender J'eceipts evidencing such payment within such time period as Lender may require.
Borrower's obligation to make such payments and to provide receipts shall for aU pwposes be deemed to

be a covenant and agreement contained in this Security Instrwnent, as the phrase "covenant and agreement"
is used in Section 9. If Borrower is obUgated to pay Escrow Items diteotly, PUl'8uant to a waiver, and
Borrower fails to pay the amount due for an Bscrow Item, Lender may exercise its rights under Section 9
and pay such amount and Borrower "haJJ then be obligated under Section 9 to repay to Lender any such
amount. Lender may revoké the waiver 88 to any or aU Escrow Items at any time by a notice given in
accorcJance with Section 15 and, upon such revocation. BolTower shall pay to Lender all Funds, and in

such amounts, that are then required under this Section 3.
Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply

the Funds at the time specified under RESPA, and (b) not to exceed the miiximum amount a londer can

require under RESPA. Lender shall estimate the amount of Fundii due on the basis of current data and
reasonable estimates of expenditures 'of future Escrow Items or otherwise in accordance with Applicable
Law.

The Funds shall be held in an, iruitituUon whose deposits are insured by a federal agency,
instrumentality. or entity (including Lender, ¡funder is an institotion whose deposits are 80 Ù18urcd) or in

any Federal Home Loan Bank. Lender shall apply the Funds to pay the Esorow Items no later than the time
specified under RBSPA. Lender shall not charge Borrower for holding and applying the Funds, annually
analyzing the escrow account. or verifYing the Escrow Items, ~ess Lender pays Borrower ìnterest on the
Funds and Applicable Law pemiit8 Lender to make such a charlJe. Unless "an agreement is made in wnting
or Applicable'Law requires interest to be paid on the Funds, Lender shall not be required to pay Borrower
any interest or éainings on the Funds. BOlTQwer and Lender can agree in writing, however, that interest
shall be paid on the Funds. Lender shall give to Borrower, without charge, an annual accounting of the

Funds as required by RESPA.
If there is a suiplus of Funds held in escrow, as defined under RESPA, Lender shall account to

Boirower for the excess funds in accordance with RBSPA. If there is a shortage of Funds held in escrow,
as defined under RESP A, Lender shall notifY Bon:ower as required by RESPA. and BOlTOwer shall pay to
Lender tlie amount necesSary to make up the shortage in accordance with RBSP A, but in no more than 12
monthly payments. If there is a deficiency of Funds held in escrow, 88 defined under RESPA, Lender shall

notifY Borrower as required by RBSP Ai and Borrower shall pay to Lender the amount necessary to make
up the deñciency in accordance with RBSPA, but in no more than 12 monthly payments.

Upon payment in fWl of all swns secured by this Security Iøstmment, Lender shall promptly refund
to Borrower any Fundii held by Lender. '

4. Cbargesi Liens. Borrower shall pay aU taxes, aase88ments, charges, fines, and impositions
attributable to the Property which can attain priority over this Security lnsliument, leasehold payments or
ground rentS on the Property, if any. and Community Assooiation Dues, Fees, and Assessments, ¡fany. To
the extent that these items are Escrow Items, Borrower shaU pay them in the miuiner provided in Section 3.

Borrower shall promptly discharge any lien wJuch bas priority over this Security Instrument unless
Borrower: (a) agrees in writing to the payment afthe obligation secured by the lien in a manner acceptable
to Lender, but omy so long as BolTQwer is perfonning such agreement; (b) contests the Hen in good,fàith

by, 'or defendii against enforcement of the lien in, legal proceedings which in Lender's opinion operate to
prevent the enforcement of the lien while those proceedings are pending, but only until such proceedings

are concluded; or (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating
the lien to this Security Instrument. If Lender determines that any part of the Property is subject to a lien
which can attain priority over this Security lnstniment, Lender may give Borrower a notice identifYing the
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lien. Within i 0 days of the date on wJuoh that notice is given, Borrower shall satisfY fhe lien or take one or
more of the acûons set forth above in this Section 4.

Lender may require BolTower to pay a one-time charge fur a real estate tax venfication and/or
reporting service used by Lender in connection with this Loan.

5. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on
the PropertY insured against loss by fire, ~zards included within the term "extended coverage, II and any

other hazards including, but not limited to, earthquakes and floods, for which Lender requires insurance.

This insurance shall bç maintained in the ainounts (including deductible levels) and for the penods that
Lender requlres. What Lender requires pursuant to the precediiig sentences can change during the term of
the Loan. The insurance oarrier providing the insurance shall be chosen by Boirower subject to Lender's
right to disapprove Borrower's clioice, wJuch right shall not be exercised unreasonably. Lender may
require Borrower to pay, in oonnection with this Loan. either: (a) a one-time charge for flood zone
detennlnation. oortifioation and tracking services; or (b) a one-time charge fur flood zone detennination
and certification services and subsequent charges each time remappings or similar changes occur which
reasonably might affect such detemination or cedification. Borrower shall also be respol16Íble for the
payment of any fees imposed by the Federal Emergenoy Management Agenoy in eønnection with the
review of any tlood zone deteimiuation resulting from an objeotion by Borrower.

If Borrower fails to måintain any of the ooverages desoribed above, Lender may obtain insurance
coverage, at Lender' B option and Borrower' 8 oxponse. Lender is wider no obligation to purchase any

particular type or amowit of oovcnige. Therefore, BUch coverage shall cover Londer, but might or might
not protect Borrower, Borrower's equity in tho Property, or the contents of the Property, against an)' risk,

hazard or liability and might provide greater or leaser coverage than was previously in effect. Borrower
aclaiowledges that the cost of the insurance coverage so obtabied might significantly exceed the cost of
Jnsurance that BorrowClr could have obtained. Any amounts disbursed by Lender under this Section S shall

become additional debt of Borrower secured by t1ús Security Instniment. These amounts shall bear interest
at the Note rate from the date of disbursement and ,shall be payable, with such interest, upon notice from
Lender to Borrower requesting payment. '

, AJl insurance polic,ies required by Lender and renewals of such policies shall be subject to Lendet s
right to disapprove such policies, shall include a standard mortgage clause, and shall name Lender lIS

mortgagee" and/or as an additional loss payee. Lender shlÙi have the right to hold the policies and renewal

certificates. If Lender requires, Borrower shall promptly give to Lender aU recøipts of paid premiums and
renewal notices. If Borrower obtains any fomi of insurance covcrage. not otherwise required by Lender,
for damage to, or destruction of, the Property, such policy shall include a standard mortgage clause and

shall name Lender as mortgagee and/or as an additional loss payee. :
In the event of loss, Boirower shlÙl give prompt notice to the insUIanoe camer and Lender. Lender

may make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otherwise agree
in writing, any insurance proceeds. whethor or not the underlying insurance was required by Lender. shall

be applied to restoration or repair of the Property, if the restoration or repair Is economically feasible and
Lender's security is not lessened. During suoh repair and restoration period. Lender shan have the right to
bold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the
work has been completed to Lender's aatlsfacüòn, provided that such inspection shall be widertakeii

promptly. LeIider may disburse proceeds for the repalis and restoration in a single payment or in a senes

of progress payments as the woik is completed. Unless an agreement is made in writing or Applicable Law
requires intereSt to be paid on such insi.irance proceeds, Lender shall not be required to pay Boirower any
interest or eanungs on such proceeds. fees for public adjusters, or other third parties. retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If
the restoration or repair is not economically feasible or Lender's security would be lessened, the Ù1surance
proceeds shall be applied to the sums secured by this Secwity Instniment, whefher or not then due. with
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the excess, if any, paid to Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2.

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance

claim and related mattel'll. If Borrower does not respond within 30 days to a notice tlom Lender that the
insurance carrier has offered to settle a claim, Ulen Lender may negotiate and settle the claini. The 30-day
period will begin when the notice is given. In either event, or if Lender acquires the Property wider

Section 22 or otheiwise, Bonower hereby assigns to Lender (a) Borrower' II rights to any insunmce

proceeds in an amowit not to exceed the amounts unpaid under th~ Note or this Security Instrument, and
(b) any other of Borrower' 8 rights (other Ulan the right to any refund of unearned premiums paid by
Borrower) under aU insurance policies covering the Property, insofar as suCh rights are applicable to the
coverage of Che Property. Lender may nse the insurance proceeds either to repair or restore the Property or
to pay amounts unpaid under the Note or thls Seourity Instrument, whother or not then due.

6. Occupancy. Bonower shall occupy, establish, and use the Property as Borrower's principal

residence within 60 days after the execution of this Security Instriunent and shan continue to occupy the
Property as BolTOwer's principal residence for at least one year after the date of occupancy, W1Icss Lender

otheiwise agrees in writing, which consent shall not be unreasonably wIthheld, or unless extenuating

circumstances exist which are beyond BolTOwer' 8 control.
7. Preservation, Malnteniince and Protection of the Property; Inspections. Borrower shall not

destroy, damage or impair the Property, allow the Property to .detonorate or commit waste on the
Property. Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in

order to prevent the Property from detenorating or decreasing in value due to its cøndition. Unless it is
detennined pursuant to Section 5 that repair or restoration is not economically feasible, Borrower shall
promptly repair the Property if damaged to avoid further deterioration or damage. If insurance or
condemnation proceeds are paid in comiection with damage to, or the taking of, the Property. BolTOwer
shall be responsible for replÚri1lg or restonng the Property only if Lender has released proceeds for such
puiposes. Lender may disburse proceeds for the repairs IlDd restoration in a single .pay:inent or in a senes of
progress payments as the work is completed. If the insurance or condemnation proceeds are not sufficient
to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of
s"ch repair or restoration'.

, Lender or if$ agent may make reasonable entries upon and inspections of the Property. If it has
reasonable cause, Lender may inspect the interior of the improvements on the Property. Lender shall give
Borrower notico at the time of or pnor to such an intenor inspection specifYing such reasonable cause.

8. Borrower's Loan Appllcation. Borrower shall be in default if, during the Loan applica~on
process, Borrower or aiiy persons or entities acting at the tlirection of BOlTOwer or with Borrower 8
laiowledge or consent gave matenaUy false, misleading. or inaccurate infonnàtion or statements to Lender
(or failed to provide Lender with material infonnation) 'in coiuiectlon with the Loan. Material

repres¡,ntations include, but are not limited to, representations conCerning Borrower' 8 occupancy of the
Property as Borrower's principal rosidence. ,

,. ProteetioD of Leítdert, Interest in the Property and Rights Under this Security Instrument. If

(a) BOlTOwer fails to peifonn the covenants and aarecments contained in this Security Instnunent, (b) there
is a legal proceeding that might sigmficantly affect Lender's interest in the Property and/or rights under
this Security Instrument (such as a proceeding in banlauptcy, probate, for condemnation or foifeiture, for
enforcement of a lien which may attain priority over this Security Instrument or to enforce laws or
regulations), or (c) BolTOwcr has abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriate to protect Lender's interest in the Property and nghts under this Secunty

Insbiiment, including protecting and/or assessing the value of the Property, and securing and/or repainng
the Property. Lender's actions Can include, but are not limited to: (a) paying any sums seetii'cd by a lien

which has prionty over this Seewity Instrwnent¡ (b) appearing in court; and (0) paying reasonable
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attorneys' fees to protect its interest in the Property and/or rights under this Security Instrument including
its secW'ed position in a bankruptcy proceeding. Securing the PrQPerty includes, but is not limited to,
entering the Property to make repairs, change locks, replace or board up doors and windows, drain water
from pipcs, eliminate building or other code violations or dangerous conditions, and have utiJities turned
on or off. Although Lender may take action wider this Section 9, Lender does not have to do so and is not
GIlder any dutr or obligation to do so. It is agreed that Lender incurs no liability tor not taking any or aii ,
actions autbonzed under this Section 9.

Any amounts disbursed by Lender under this Section 9 shall become additional debt of Bonower
secured 'by this Security Instrument. These amounts shaIl bear interest at the Note rate from the date of
disbursement and shaU. be payable, with such interest, upon notice from Lender to BOlTower requesting
payxnent. .

If this Security Instrument is on a leasehold, Bon-ower shall comply with all the provisions of the
lease. If BolTOwer acquires fee title to the Property, the leasehold and the fee title shall not merge unless

Lender agrees to the merger in writing.
10. Mortgage JDsurance. If Lender required Mortgage Insurance as a condition of making the Loan,

llolTOwer shall pay the premiwns required to maintain the Mortgage Insunmce in effect. If, for any reason,
the Mortgage Insurance ooverage required by Lender çeases to be available :from tho mortgage insurer that'
previously pro"Vided such insurance and BolT ower was required to make separately designated payments

toward the promiuins for Mortgage Insurance. BolTOwer shall pay the premiums required to obtain

coverage substantially equivalent to the Mortgage Insurance previously in effect. at a cost substantially
equivalent to the cost to Boltower of the Mortgage Insurance previously in effect. from an altemaw
mortgage ûiwrer selected by Lender. Jf substantially equivalent Mortgage Insuránce coverage is not
available, Borrower shall continue to pay to Lender the amount of the sepaiately designated payments, that
were due when the insUf8Jlce coverage .ceased to be in effect. Leitdcr wiD accept, usc and retain these
payxnents as a DOD"refundable loas reserve in lieu of Mortgage Insurance. Such loss RlSeive shall be

non.reflmdable, notwithstanding the fact that the Loan is ul1iinately paid in fulJ, and Lender shall not be
required to pay Boltower any interest or earnings on such loss reserve. Lender can DO longer iecjuire loss

reseive payments if Mortgage Insurance coverage (in the amount and for the period that Lônder requires)
provided by an insurer selected by Lender again becomes available, is obtained, and Lender requires

separately designated payments toward the premiums for Mortgage Insurance. If Lender required Mortgage
InSurance as a condition of making the Loan and BoJTOwer was requited to make separately designated

payxnents toward the premiums for Mortgage Insurance, Bonower shall pay the premiums required to

maintain Mortgage Insurance in effect. or to provide a non"refundable loss reserve, until Lender's

requirement for Mortgage lnsurance endB'in accordance with any. written agreement between Boirower and
Lender providing for such termination or until termination is i;equired by Applicable Law. Nothing in this
Section 10 affects Bonower' 8 obligation to pay interest at the rate provided in the Note.

Mortgage Iniiurance reimburses Lender (or any entity that purchases the Note) for certain losses it
may incur if BolTOwcr does not repay the Loan as ,agreed. Botrower is not a paity to the Moi:tgage
IlUlU1'lU1ce.

Mortgage insurers evaluate their total risk on all such insurance in force :from time to time, and may
enter into agreements with other parties that share or modifY their risk, or reduce losses. These agreements

are on tenns and conditions that are saüsfactoxy to the mortgage insurer and the other party (or pai1ies) to
these agreements. These agreements may require the mortgage insurer to make payments using any source

of funds that the mortga~e insurer may have available (which may include funds obtained from Mortgage
Insurance premiums).

. As a result of these agreements, Lender, any purchaser of the Note, another insurer, any reinsurer,
, any other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that
. derive from (or might be characterized as) a portion of BolTOwer's payments for Mortgage Insurance, in

exchange for sharing or modifYing the mortgage insurer's risk. or reducing losses. If such agreement
provides that an affiliate of Lender takes a share of the insurer's risk in exchange for a share of the
premiums paid to the insurer, the arrangement is often tenned "captive reinsurance. II Further:

(a) Any such agreements will not affect the amounts that Borrower has agreed to pay for
Mongage'lnsurance. or any other terms of the Loan. Such agreements wiD not Increase the amount
Borrower will owe for M,0ngage Jnsurance, and they will not entitle Borrower to any refund.
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(b) Any such agreements will not affect the rights Borrower has - If any - with respect to the
Mortgage Insurance under tiie Homeowners Protection Act of 1998 or any other law. These rights

may Include tho right to receive certain disclosures, to request and obtain cancellation of the
Mortgage Insurancc. to have the Mortgage Insurance termbtated automatically, and/or to reeelve a
refund of any Mortgage Insurancc premiums that were unearned at tlie time of such cancellation or
termination.
, 11. Assignment .of Miscellaneous Proceeds; Forfeiture., All Miscellaneous Proooeds are hereby

assigned to and shall be paid to Lender.
If the Property is damaged, such Miscellaneous Proceeds shall be applied to Iestoration or repair of

the Property, if the restoration or repair is eoonomicaUy feasible and Lender' 8 security is not lessened.

During such repair and restoration period, Lender shiiU have the right to hold such Miscellaneous Proceeds

until Lender has had an opportwiIty to inspect "Such Property to ensure the work bas been completed to
Lender's satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the
repairs and IeStoration in a single disbursement or in a series of progress payments as thc work is
completed. Unless an agreement is made ui writing or Applicable Law requires interest to be paid on such
Miscellaneous Proceeds, Lender shall not be requited to pay Borrower any interest or eanúngs on such

Miscellaneous Proceeds. If the restoration or repair is not economically feasible or Lender's security would
be lessened, the Miscellaneous Proceeds shall be applied to the sums secured by this Security Instrument,

whether or not then duo, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be
applied in the order provided for in Section 2.

In the event of a total taking, dcstiuction, or loss in value of the Property, the MIscellaneous

Proceeds shall bo appned to tho swns secured by this security Instrument, whether or not then "due, withthe excess, jf miy, paid to Borrower. . '
In the event of a partial taking, destruction, or loss in value of the Property in which the fair mai:ket

value of the Property immediately befoIe the partial taking, destruction, or loss in value is equal to or
greater than the amount of tht; sums secured by this Security Instrument immediately before the pariial
taldng, destruction" or 10s8 in value, wi1ess Boirower and Lender otherwise agree in writing, the swns

secured by this Security Instrument shall be reduced by the amount of the Miscellaneous Proceeds

multiplied by the following fraction: (a) the total amount of the sums secured immediately before the
partial taking, destruction, or 108s in value divided by (b) the fiur market value of the Property

immediately before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower.
Jn the event of a partial taking, dcstiuction, or loss in value of the Property in which the fhir maiket

value of the Property inunediately before the partial taking, destiuètion, or loss in value is less'than the
amount of tho sums secured imntediately before the partial taking, destruction, or loss in value, unless
Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums
secured by this Security lnstru.inønt whether or not the sums are then due.

If the Property is anandoned by Boirower, or if, after notice by Lender to Borrower that the
Opposing Party (as defined in the next sentence) offen to make an award to settle a claim for damages,
Boirower fails to respond to Lender within 30 days after the date the notice is given, Lender is authonzed

to collect and apply the -Miscellaneous Proceeds either to restoration or repair of the Property or to the
sums secured by this Securif¥ Instnuncni- whether or not then due. "Opposing Party" means the third parly

that owes Borrower Miscellaneous Proceeds or the party against whom Borrower has a right of action in

tegaid to Miscellaneous Proceeds.
Borrower shall be in default if any action or proceeding, whether civil or criminal, is begun that, in

Lender s judgment, could result in forfeiture of the Property or other material impainnent of Lender's
intmist in the Property or rights under this Security Instrument. Borrower can cure such a default and, if
acceleration has occuired, reinstate as provided in Section 19, by causing the aotion Or proceeding to be
dismissed with a mling that, in Lender's judgment, precludes forfeiture of the Property or other material
impaiiment of Lender s interest in the Property or rights under this Security Instrument. The proceeds of
any award or claim for damages that are attributable to the impainneni of Lender's Interest in the Property

are hereby assigned and shall be paid to Lender.
All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be

applied in the order provided for in Section 2.
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12. Borrower Not Released; Forbellrance By Lender Not a Waiver. Extension of the time for
payment or modification of amortization of the sums secured by this Secwity Instrument granted by Lender
to Boirower or any Successor in Interest of Borrower shall not operate to release the liability of Borrower

or any SuccessOJ'S in Interest of BolTower. Lender shan not be required to oommence proceedings against
any Successor in Interest of Borrower or to refuse to extend time for payment or otheiwise inodifY

amortization of the sums secured by this Security Instrument by reason of any demand made by the original
BolTOwer or any Succos.sors in hiterest of Borrower. Any forbearance by Lender in exercising any right or

remedy including, without limitation. Lendei's acceptance of payments from third persons, entities or
, Successors in Interest of BolTOwer or in amounts less than the amount then due, shall not be a waiver of or
preclude the exercise of any nght or remedy.

13. Joint aDd Several LlabWty; Co-alglters; Successors and Aaslgns Bound. Borrower covenants

and agrees that BOlTOwer 8 obligations l\lld liability shall be joint and severaL However. any Borrower who

co-signs this Security Instrument but does not execute the Note (a' "oo-signer"): (a) is co-signing this
Security Instnunent only to mortgage, grant and convey the co-aigner's interest in the Property under the
tenus of this Security Instrument; (b) is not personally obligated to pay the sums secured by this Security

Jnstnunent; and (0) agrees that Lender aind any other Borrower can agreo to extend. modifY, forbear or
make any accommodations with regard to the tenus of this Security Instrument or the Note without the
oo"signer's consent. '

, Subject to the provisions of Section 18, any Successor in Interest of Borrower who assumes

Borrower 8 obligations under this 8ecwity Instnunent hi writing, and is approved by Lender, shall obtain
a11 of BorroweJ's rights and benefits under this Secwity Instrument. Borrower shall 110t be ieleased :tìom

Borrower' 8 obligations and liability under this Security Instnunent unless Lender agrees to such release m
writing. The covenants and agreements of this Security Instrument sball bind (except as provided in
Section 20) and benefit the successors and assigns of Lerider.

14. Loan Charges. Lender may oharge Borrower fees for services pcrfonned hi connection with

Borrower's default. for the purpose of protecting Lendtit 8 iDtercst in the Property and rights under this
Security Instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees.
In regard to any other fees, the absence of express authority in this Security Instrument to charge a specific
fee to Borrower shaD not be const:nied as a prohibition on the charging of such fee. Lender may not charge
fees that are expressly prohibited by this Seourlty Instnunent or by Applicable Law.

If the Loan is subject to a law which sets maximum loan charges. and that law is finally interpreted so
that the interest or other loan charges collected or to be collected in connection with the Loan exceed the
penniUed limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the

charge to the penniUed limit; and (b) any sums already collected from Borrower which exceeded pemùtted
limits will be refunded to Borrower. Lender may choose to make this refund by reducing the t'rincipal

owed under the Note or by maldng a direct payment to Borrower. If a refund reduoes princJpal. the
rediiction will be treated as a partial prepayment without any prepayment' oharge (whether or not a
prepayment charge is provided for ,under the Note). Borrower' 8 acceptance of any such refund made by
direct payment to Borrower will constitute a waiver of any right of action Borrower might have arising outof such overcharge. '

15. Notices. AU notices given by Borrower or Lender in connection with this Security Instrument
must be in writing. Any notice to Borrower in coiuiectlon with this Seowity Instrument shall be deemed to

have been given to Borrower when mailed by farst class mall or when actually delivered to Borrower's
notice address if sent by other means. Notice to aity one BolTOwer shall constitute notice to all Borrowers

unless Applicable Law expressly requires otheiwise. The notice address shall be the Property Address
unless Borrower has designated a substitute notice address by noticè to Lender. Borrower shal1 promptly
notifY Lender of BOlTowet 8 change of address. If Lender specifies a procedure for reporting Borrower's
change of address, then BolTOwer shall only report a change of address through that specified procedure.
There may be only ODe designated notice address under this Security Instniment at anyone time. Any
notice to Lender shall be given by delivering it or by mailing it by first class mail to Lender's address
stated herein unless Lender has designated another address by notice to Borrower. Any notice in

connection with this Security Instnunent shall Dot be deemed to have been given to Lender until actually
received by Lender. If any notice required by this Secwity Instrument is also required under Applicable

Law, the Applicable Law requirement will satisfY the corresponding requirement under this SecurityInstrument. xxxx2154 ~ McKinney, J
Inr
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16. Govemlng Lawj SeverabWtyj Rules of Construction. This Security Instrument shall be
governed by federal law and the law of the jurisdiction in which the Property is located. AU rights and
obligatiol18 contained in this Security histrument are subject to any requirements and limitations of
Applicable Law. Applicable Law nught explicitly or implicitly allow the parties to agree by contract or it
nught be silent, but suoh silence shall not be COl18tnied as a prohibition agail18t agreement by contract. In

the ovent that any provision or clause of this Security histrunuint or the Note conflicts with Applicable
Law, such conflict shall not affect other provisions of this Security Instrument or tho Note which can be
given effect without the conflicting provision. ,

AB used in this Seourity Instrument; (a) wonts of the masculine gender shall mean and include
corresponding neuter words or words of the fenulU1lC gender; (b), words in the .singular shall mean and
inolude the plural and vice versa; and (c) the word "may" gives sole discretion without any obligation to

take any action.

17, Borrower'. Copy. Borrower shall be given one copy of the Note and of this Security Instrument.

18. Trall:Sfer of the Property or a Beneßda! Interest In Borrower. As used in this Section 18.
"Interest in the Property" moans any legal or beneficial interest in the Property. including, but not limited

to, those beneficiaL interes18 1nUisfeired in a bond for deed, contract for deed, instalbnent sales oontract or

eBcrowagreement, the intent ofwmoh is the transfer of title by Borrower at a future date to a pwvhaser.
If all or any piut of the Property or any Interest in tb,(, Property is sold or transferred (or if Borrower

is not a natunil person and a beneficial interest in 'Borrower is sold or transferred) without Lcmdet s prior
written consent, Lender may require immediate payment in full of all sums secured by this Security

Instniment. However, this option shall not be exercised by' Lender if such exorcise is prolubited by
Applicable Law. ,

If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall
provide a period of not less than 30 days from the date the notice is given in accordance with Section 15
withln wluoh Borrower must pay all sums secured by this Security lnstniment. If Boirower fails to pay
these simis prior to the expiration of this period. Lender may invoke any remedies permitted by this
Security Instrument without further notice or demand on Boirower.

19. BOlTower's Right to Reinstate After Acceleration. If Boirowcr meets certain conditions,
Borrower shan have therlght to have enforcenient of this Security Instrument discontinued at any time
prior to the earliest of: (a) five days befol'9 sale of the Property pUrsuant to any pow~r of sale contained in

this Security Instiument¡ (b) such other peiiod as,Applicable Law might specify for the tennination of
Boirowots right to reil18tate; or (c) entry of a judgmeni enforcing t1us Security Ins1iUment. Those

conditions are that Boirowcr: (a) pays Lender all sums wJucli then would be due under this Security

Instrument and the-Note 88 ifno acceleration had occurredj(b) oures any default of any other covenants or
agreements; (c) pays all expenses incurred in enforcing this Security Iustnunent, including, but not limited
to, reasonable attorneys' fees, property inspection and valuation fees, and other fees inourred for the
puipose of protecting Lendot s interest in the Property and rights under tlùs Security Instruinent¡ and (d)
takes such action as Lender may reasonably require to assure that,Lendcts interest in the Property and
rights under this Security Instrument, and Borrower's obligation to pay the sums secured by this Security

Iniitnunent, shall continue unchanged. Lender may require that Borrower pay such reinstatement sums and
expenses in one or more of the following foDUs, as selected by Lender: (a) cash; (b) money order; (c)
certified check, bank check, Ú'C8surcr's check or cashier's check, provided any such check is drawn upon
an 1l18titution whose deposits are insured by a federal agency, instrumentality or entity; or (d) Electronic
Funds Transfer. Upon reinstatement by Borrower, t1us Security Instrument and obligations iiecured hereby
shall remain fully effective 8S if no acceleration bad occurred. However. this right to reinstate shall not
apply in the case of acceleration under Section i 8.

20. Sale of Note; Change of Loan Servlcer; Notice of Grievance. The Note or a partial interest in
the Note (together with this Security Instrument) can be sold one or more times without prior noûce to
Borrower. A sale nught result in a change in the entity (laiown as the "Loan Servicer") that collects

Pcrio.dic Payments due wider the Note and this Security Instrument and pedonns other mortgage loan
servicing obligations wider the Note, this Security Instrument, and Applicable Law. There also might be
one or more changes of the Loan Servicer unrelated to 8 sale of Ute Note. If there is a change of the Loan
Servícer, Borrower will be given wntten notice of the change which will state the name and address of the
new Loan Servicer, the address to which"payments should be made and any other Information RESPA

xxxx2154 ~ McKinney, J
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requires in connection with a notice of transfer of servicing. If the Note is sold and thereafter the Loan is
. serviced by a Loan Servicer other than the purchaser of the Note, the mortpge loan servicing obligations

to Borrower will remain with the Loan Scrvicer or be 1ranllferred to a successor Loan Serviccrs and are not
assumed. by the' Note purchaser wi1ess otherwise provided by the Note purchaser.

Neither Borrower nor Lender. may çommence, join, or be joined to any judicial action (as either an

individual litigant or 'the meniber of a class) that arises fI'Om the other party's actions pursuant to this
Security Instrument or that alleges thåt the other party has breached any provision of, or any duty owed by
reason of, this Security Instrument, until such Borrower or Lender has notified the other party (with such

, notice given in compliance with the requirements of Section IS) of such alleged breach and afforded the
other party hereto a reasonable period after the giving of such notice to take corrective action. Jf
Applicable Law provides a time period which must elapse before certain action cm be taken, that time
penod will be deemed to be reasonable for puiposes of this paragraph. The notice of acceleration and
opportunity to cure given to Borrower pursuant' to Section 22 and the notice of acceleration given to
BOlTOwer pursuant to Sootion 18 shall be deemed to satisfy the notice and opportunity to talco corrective
action provisions of this Section 20.

21. Hazørdous Substances. As used in this Section 21: (a) "Hazardous Substances" are those
substances defined as tôxic or hazardous substancés, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or ,toxic petròleum producta, toxic pesticides

and herbicides, volatile solventa, materials containing asbestos or fonnaldehyde, and radioactive materials;

(b) "Environmental Lawll ineati6 federal 
laws and laws of the Jurisdiction wliore the Property is Jooatcd that

relate to heiilth, safety or environmental protection: (c) "Envii:oiunental Cleanup" ineludes any response
action, remedial action, or removal action, as defined in Bnviroiunental Law; and (d) an "Environmental
Condition" ineiins a coiidition that can cause, cOllotribute to, or otheiwise trigger an Environmental
Cleanup.

Borrower shall not cause or permit the prCllenCß, use. disposal, storage, or release of any Hazardous

Substances, or threaten to releåse any Hazardous Substances, on or in the Property. Borrower shall not do,
nor allow anyone elso to do, anytlùng affecting the Property (a) that is in violation or' any Envirònmental
Law, (b) wlucb. creates an Environmental Condition, or (0) which, due to the presence, use, or release of a
Hazardous Substance, creates a condition that adversely affects the value of the Property. The preceding
two sentences shall not apply to the presence, use, or storage on the Property of sinall quantities of
Hazardous Substances that are generally recognized to be appropnate to normal residential uses and to
mainten,nce of the Property (including, but not limited to, hazardo~ substances in consumer products).

BolTOwer shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit
or other aotion by any governmental or regulatory 'agenoy or pnvate' party involving the Property and any
Hazardous Substance or Environmental Law of which ,Borrowér has actual' knowledge, (b) any
Environmental Condition, including but not limited to, any spilling, leaking, discharge, releaso or throat of
release of any Hazardous Substance, and (c) any condition caused by the piesencc, use or release of a
H~dous SUbstanoe which adversely affects the value of the Property. If Borrower learns, or is notified

by any govenimental or regulatory authority, or any pnvate party, that any removal or other remediation
of any Hazardous Substance affecting the Property is necessary, BOlTOwer shall promptly take all necessary

, remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on
Lender for an Environmental Cleanup.
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NON-UNIFORM COVENANT&. BolTOwer and Lender further oovenant and aglee tIS follows:
22. Acceleration; Remedies. Lender sliall give notice' to Borrowêr prior to act:eleration

following Borrower's breach of any covenant or agreeaient In this security Instrument (but bot prior
to act:eleratlon under'Section is unless AppUcable Law provides otherwise). The notice shaJi specify:
(a) the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the
date the notice is given to Borrower, by which tbe default must be cured; and (d) that CaDure to cure
the default on or before the date specified In the notice may result in acceleration of the sums secured
by this Security Instrument and sale of the Property. The noffce shaD further Inform Borrower of
the right to reJnstate after aeeeleratlon and the right to bring a court åction to assert the
non-existence of a.default or any other defelUe of Borrow.er to acceleration and sale. If the default is
Dot cured on or. before the date specified In the notice, Lender at Its option may require Immediate
payment in full of aU IUms .ecured by this Security Instrument without further demand and may
invoke the power of sale and any other remedies permUted by Applicable Law. Lender IhaU be
entltled to collect aU expenseslnculTed in pursuing the remedies provIded In thls Sectlon 22,
Including, but not Umlted to, reasonable attorneys' tees land costs of dtle evidence.

If Lender Invokes the power of iale" Lender ihall give written noUce to Trustee of tbe
o"urrence of an event of default and of Lender' i eleçtion to cause tho Property to be sold. Tru.tee
shaD record a notlce of sale In each county In wJddi any part of the ~roperty Is located and shan mall

copies of tlie notlce as prescribed by AppUcable Law to Bon-ower and to the other 'persons prescribed

by Applicable Law. After the time required by Applicable Law and after publication aDd posting of
the notice' of iale, Trustee, wlth~ut demand on Borrower, sball seD tbe Property at public
auction to the highest bidder for cash at the. tlme and place designated in the notice of sale. Trustee

may postpone sale of the Property by pabUc announcement at the ftme and place of any previously
scheduled sale. Lender or its designee may purchase the Property at any sale.

Trustee shall deUver to the purchaser Tra.tec'. deed conveying the Property without any

covenant or warranty, expressed or ImpUed. The recitals In the Trustee'. deed shall be prima facie
evidence of the truth of the statements made therein. Trustee shaD apply the proceeds of tbe iale In
the following order: (a) to aU expenies of the sale, Ineluding, but not limited to, reasonable Trustee's
and attorneys' fees; (b) to aD sums secured by this Security Instrument; and (c) any excess to the
person or persons legany entltled to it or to the county treasurer of the county jn which the sale took
place.

23. Release. Upon payment of all sums secured by this Security Instrument, Lender shall release this

Security Instrument. Borrower shaJl pay any recordation costs, Lender may oharge Borrower a fee for
releasing this Security Instrument, but only if the fee is paid to a third party for services rendered and the
diarging of the fee is permitted under Applicable Law.

24. Substitute Trustee. Lender may, for any reason or cause, from time to time remove Trustee and

appoint a succesiior trustee to any Trustee appointed hereunder. Withòut conveyance of the Property, the
successor trustee shall succeed to all the title, Power and duties oOlÛeIJed upon Trustee herein and by
Applicable Law.

25. TJme of Essence. Time is of the essenoe in eaoh covenant of this Security hislrument.

xxxx2154 ~' McKinney, J
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..

BY SIGNING BELOW, Borrower accepts and agrees to the tenus and covenants contained in this
Secunty Instnimcnt and in any Rider executed by Borrower and recorded with it.

Witnesses:

(Seal)
.Boirower

(Seal)
-Boirowor

(Seal)
-Boirowor

(Seal)
.Boiww.or

(Seal)
-Boiwwcr

(Seal)
-Boirower

(Seal)
-Borrower

xxxx2154
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STATE OF Arizona, Maricopa
.

/l1e'f l' , a-l1/~~ County IS;

TIie foregoing instrui:uent was acknowledged before me t1us February 07. 2007
by James HMcKinney. .

My Commission Expires:

OFFICIAL. SEAL

. MIGUEL L. GARCIA
WoIaiy PublIC, SlRlo 01 ",¡toAR

MARICOPA COlINT'i'

MV comm, 9""1181 AprU ~9. 2008

. GtU(AZ) (02061
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VERIFIED COMPLAINT

EXHIBIT "B"



,

NOTICE OF LOAN RESCISSION

James McKinney
618 S. Wickiup Road

Apache Junetion,AZ 85219
June4,2009

M & I Maishall and IIsley Bank

Post Office Box 3203
Milwaukee, WI 53201.3203

. Re: Account #: 00035662154-40000 hereinafter "Loan". dated February 7, 2007

, Please Note. I rescind tbis loan without reservation.

Also for more detail:

I have conducted II reasonable investigation and inquiiy into this matter and concluded that

Marshall aiid Ilsley Bank, et. ai, the originator(s) of 
this transaction, failed to provide all material

disclosures correctly made as that tenn is defined and under is U.S.c. § 1635(8); Reg. Z §§
226.23(8) in a fonn that I may keep. The notices were ineffective, failed to provide the requisite
number on the Refinance part oftJùs transactibn. This part of tho transaction is subject to the
unconditional right to rescind witlun three days which has not yet begun to run due to your

tàilure to provide effective notice of my right to cancel.

I am rescinding tlus loan for the total of mis--allocated fees, a "material" basis to rescind under
Reg. Z § 226.23. lhlerance for Disclosures.

i am rescinding this loan within my extended teøçission rightll, as noted in Gaona Yo Town &
Country Ctedit, 324 R3d 1050, 1053 (8'" Cit. 2003); Bng1aiid v. MG Invesiinents, Inc., 93 R Supp. 2d
718 (S.D. \YI.. Va. 2000); Williama v. Gelt Pinanciii1 Corp., (In te Williams), 232 B,R. 629 (Bankt. B.D.

Fa. 1999) aff'd, 237 B.R. 590 (B.n Pa. 1999).

UWe rescind as well, for Arizona U.D.A.P. violations by tho originating "brokel'''lbanker(s).
l!arks v. MarCQ-pynamics Inc. 121 Ariz. 517. 591 m 100S.

R.B.8.P.A. requirements designed to protect the consumer were also violated as more continuing
Arizona Unfair and Deceptive Acts and Practices by the originators and/or servicers, to my
needless detcnnent and economic loss. Perhaps in discovery, these U.D.A.P. acts may have been
duplicated in other stateii as well.

I iespect£ully demand that you void your foreclosure, as you have no Seciirlij- \:ijisjs on my propertY

after rescission. "Within 20 calendar days afler receipt of a notice of rescission, the creditor
aha/I...take anyiictlon necesslil'Jl 10 ,qIect the termination of the securll)l (nteresl. II _ tS u.S.c. §
1635(b).

Once the Consumer rescinds, the securily interest arising by operaûon of law becomes void
automaticall.y. The promissory note is also voided since it is part of the same "transaction;' lIee
i.e., 15 U.S.C. § 1635(b) and Reg. Z § 226.23(d)(I).

Sincereiy,CJf

¡CO; q¡/'-,.,- l./ /f...-. 1
J~7:ic,":" ey ~
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CEgrlFICATE OF SERVICß

I HEREBY CERTIFY that a true and correct copy of the above and foregoing has been
fumishe(l by certified U.S. Mail on this q day of ,.;; tr ,ù . 2009 to:,

Certified Mail Return Receipt # 7007 3020 0002 9337 93 i 6
M & I Marshall ~d Ils1ey Bank

Post Office Box 3203
Milwaukee, WI 53201-3203



VERIFIED COMPLAINT

, EXHIBIT "C"



Koiidaur Ca¡'itaJ Corporation ftle:IIID:/My%20Documentsl.%20...%20MTG.%20CHALLENGE%20.

il$)';" KONDAU,R
'i, : CAPITAL CORPORATION

~f ;. -_....~....-......"....._.....-...- "..-.--- ,"
:l,i." So~rlng to Belter Solutlo"e

'lOME SERVICES A80UT US' LOAN SERVICES BORROW

:Welcome to Kondaur Capital Corporation
Kondaur Capital Corporation Is the only premier purchaser of Scratch & Dent resIdential mortgage loans,

.Kondaur maximizes Its bids through its unique management. seivlclng and IIquldatlon strategies.. '. .
Kondaur will competitively ~Id any type of one-to-four family resIdential loans whatsoever. .Including

IStory"'loans

Hyper-defaulted loans

Loans secured by unique properties

Loans with origination fraud
loans with regulatory violations
Loans rejected for Investor purchase

KONDAUR WILL BID ON A SINGLE LOAN ON A ONE TIME BASIS OR ON A POOL OF LOANS. KONDAUR
WILL GIVE LOAN LEVEL PRICING ON WHICH A SELLER MAY "CHERRY PICK" LOANS TO SELL.

00 9/81200912; 12 PM
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Kondaur Capital Corporation http://www.kondaur.comlnews/news.aspx?2008.04.0~

l~: KONDAUR
, CAPITAL CORPORATION

l , Š~;'~t~'B;i;;'S~~tkmG
HOME SERVICES ABOUT US LOAN SERVICES BORROW

Kondaur News

Kondaur News

Scratctl-and-Oent Loan Market Offers Outlet

MBA New.llnk Volume,7, Issue 69

By Vilay Palaparty

WhDe scratch-and-dent toans accumulate and restrict cash, It?an sellers now have the option of turning to
an emerging market of loan buyers who offer liquidation. Sale of suph loans provides reflnance or resale
opportunities, sometimes àlso ending In fQreclo8ure.

"What drives the scr~tch and dent market Is the seller of the loan who has a need for liquidity; otherwIse the
seller would not sell the loan at å discount,. said Jon Daurio, chairman and CEO of Kondaur Capital Corp.,
Santa Ana, Calif.

Dauria saId a loan Is scratch-and-dent for any of the following three reasons: loan petformance -the loan Is
either In default or was previously In ,default; a loan where a regulation was violated In the origination
process; or for underwriting reas.ons that involve fraud.

,. 'Companles such as Kondaur Capllal half. entered the market, buying loans at huge dIscounts with the
potential of repackaging and seiling the loans.

"The process Involves hlgMouch due diligence management," Dauria said. "We might refinance or
restructure the loans or we may resell tMm. If it's a nonperformfng loan, we may get a dled~in.lleu. What
we do is characterize borrowers as those who have the ability ánd desire to pay and stay, those who should
sell and go, and those who do nothing."

oaul'io said that loan attributes playa significant part in purchasing decisions. From a due diligence
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KondaU1' Capital Corporation http://www .kondaur.convnewslnews.aspx?2008-04-0

pen¡pectlve, the company conduc,ts a two week to four week review of the loans to verify accuracy.

"In the scratch and dent world, most sellers don't have accurate information 'and many times the Information Is
off," Dauria said. "Factors such as the status of the loan, unpaid balance and conateral values information
result In us adjusting our price. Regardless, seller$ should be figuring out what Is a fair and reasonable
amount for these loans."

As homeownel'8hlp preservation efforts makes headlines, the scratch-and-dent market co~ld make
additional progress. vlt's a win-win situation," Daurlo said. vln the event that we may have to foreclose on a
home, It's usually after we make every other effort to keep the borrower In the home. More often than not, the
reason is because we can't reach the borrower at all..

"The Incredible magnitude of repurchase obligations has led to a liquidity crisis In the mortgage banking
industry," Daurlo said. "Loan sellers typically do not have sufficient cash to repurchase the loans nor the
ability to borrow sufficient, cash. !vJ a result, a scratch-and-dent ,loan buyers WILL arrange with the loan seller to
buy the loan from the loan buyer at less than par, With the loan seller making up the difference, Such
differences can and likely will. In the aggregate. amount to billions of dollars."

MBA N6W§Ijn~ )(alurne 7. Issye S9, Wedoesday. April Q~, 2008

Copvrlght Cl 2009 Kondaur Cepltal Corporation. All rights reserved. ~

01'2 91512009 l:4 l PM



VERIFIED COMPLAINT

EXHIBIT "E"



NOTICE OF ASSIGNMENT, SALE OR TRANSFER OF SERVICING RIGHTS

This nolice Is to Inform you that effective August 16, 2009: the servicing of your mortgage loan Is being assigned,
sold, or lransferred from M&I Marshall & IIsley Bank, M&I Bank FSB, or Southwesl Bank (rv1&IBank) to Kondaur
Capital Corporalion. Servicing Is dellned 8S the righlto collect payments from you on your mortgage loan.

, The assign mont; sale or transfer of Ihe servicing of the mortgage loån does not arfecl any lerm or condition of the
mortgåge Inslrumenls, oUler lhan the tenns directly retated to 1he servicing of your loan. '

Except In limited clrcumslances, the law requires that your present Servlcer send you Ihis notice at leasl 15 days

before the effective dale of transfer or at closing, Your new Servlcer must also send you this notice nO laler than
16 days after Ihls effective date or at closing.

Your present Servicer Is M,&i Bank. Lf you have any questions relating to the transfer of servicing from your presenl
Servlcer, call M&I Bank toll free at 1-888-464-5463. availeble 24 Hours.

Your new Servicer wiii be Kondaur Capltal Corporation. The business address for your new Servleer is 1100 Town
& Countiy Suite 1600, Orange, CA 92868. If you have any questions relating to the transfer of sèrvlclng to your
new Servit;er. please call loll free 1-877-737-8866, Monday through Friday from 8:30 a.m.":" 5:30 p.m. PST.

The date Ihot your present Serviçer WILL stop acceptIng payments from you Is August 16. 2009. Effecllve August
17. 2009, your new Servicer wilt start accepting payments from'you. Begin making your checks payable to
Kondaur Capital Corporation and mall your payment 10 PO Box 1449. Orange, CA 92856-1449.

You should also be aware of the following Information, which is set out In more detail in Secllon 6 of the Real
I:state Settlement Procedures Acl (RESPA) (12 USC 2605);

During the 60-day period folloWing the effective date of the transfer of Ihe loan servicing. 8 loan payment received
by your old Servicer berore its due date may not be treated by the new Servicer alii late. and a late ree may not be
imposed on you.

Section 6 of RESPA (12 USC 2605) gives you certain consumer righls, ir you send a "qualilled written request" to
your loan Servicer concerning the servicing of your loan, your Servlcar must provide you with a wrllten
acknowledgment within 20 business days of receipt of your request. A "qualified written request Is a written
correspondence. aUler than notice on a payment coupon or other payment medium supplied by the Servicer, which
includes your name and account number, and your reasons for the request. Send written requests 101100 Town
& Country Rd. Suile 1600, Òrange, CA 92868.

Not laler than 60 business da~ after receiving your request, your Serv!~r must make any appropriate corrections
10 your account, and must provide you wllh a writlen clarification regardlng any dispute. Ouring the 60.business-
day period, your Servicer may not provide Infonnatlon to a consumer reporting agency conC+)ming any overdue
payment related to such pénod or qualiRed written request, however, Ulis does not prevent the Servlcer rrom
initiating foreclosure ir proper grounds exist under lhe mortgage documen's.

A business ~ay Is a day on which the offices of the business entity are open to the public for carrying on
substantially all of ¡Is business runcllons.

Section 6 of RESPA also provides for damagøs and co$IS ror individuals or classes or indlvlduals In circumslances
where Servicers are shQwo to have violated the requirements of that Secllon, You should seek legal advice if you
believe your rights have be,en violated.

M&IBank
Prosent Servicer

July 31, 2009
Date

Kondaur Capital Corporation
FutureServicer

July 31. 2009
Dale
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Eregyently Asked Questions

General Information Name Search

44 Matches found

.. Required Field

* Entity Name: KONDAUR

This field Is' not Case'sènsltive.

or File Number:

FILE NUMBER

4376689

4205358

4626979

4636981

4638978

4687885

4715615

4647551

4566463.

4566448

4566455

4566449

4545703

4549515

4558190

4530019

Searçh

ENTITY NAME

KQNDAUB CAPITAL CORPOBATIQN

KONDAUR ÇAPITAL, LLC

KONQAUB ÇAPITAL TRUST SEBIE§ 20Q8-1

KQNDAUR CAPITAL TRUST SERIES 2008~2

KQNOAUR CAPITAL TRUST SERIES 2Q08~3

KONPAUR CAPITAL TRUST SERIES 2Q09~1

KONPAUB CAPIJ&. TBY§T SERIES 20Q9~3

KONDAUR VENTURE§ II 81. L.L.ç.

KQNDAUR yr=NTURES III 81. L.L.C,

KONDAUR VENTURES III, L.L.C.

KQNDAlJR YENTYRES III OFFSHORE. L.L.C,

KONDAUR VENTURES III OFFSHORE REO 1, L.L.C,

150NDA~R VENTURES /I, L,L.C,

KONDAUR VENTURES /I OFFSHORE, L.L.C,

KONDAYR VENTURES II OFFSHORE REO 1. L.L.C,

KONDAUR VENTURES I, LLC

, 917120093:24 PM
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4587546

4587545

4587547

4587548

4695161

4695758

4695769

4695772

4612012

4634842

4637111

4682513

4682510

4682516

4682517

4637109

4637115

4637116

4634838

4634846

4634851

4611696

4611697

4611699

4711830

4711826

4711834

4711838

httvs:lldelecorp.delaware.gov/tinfcontrolh

KONDAUR VENTURES IV B1. l.L.C.

KONDAURVENTURES IV. L.L.C,

KONDAUR VENTURES IV OFFSHORE, t.L.C.

KONDAUR VENTURES IV OFFSI:!QRIi REO 1. L.L.C,

KONDAUR VENTURES IX B1, L.L.C,

KONDAURVENIURES LX, L.L.C.

KONDAUB VENTURES IX OFFSHORE: L.L.C.

KONQl\UR VENTURES IX OFFSHORE REO 1. L. L. C.

KONDAUR VENTURES V B1. L.L.C,

KQt-!QAUR VENTURES Vi 81. L.l,.Q,

KONDAUR VENTURES VII 81. L.L.C,

KQNDAUR VENTURES VIII B1, L.L.ç.

KONDAUR VENTURES VIII, L.L.C,

KONDAUR VENTUBES YI!! OFFSHORE. L.L.C,

KONDAUR VENTURES VIII OFFSHORE REO 1, L. L. C.

KONDAUR VENTURES VII. LL,C.

KONOAUR VENTURES VI! OFFSHORE, LLC.

KQNQAURVENTURESVlI QFFSHQRE REQ 1. L.L.C,

KONDAUR VENTURES Vi, L.L.Q,

KQNOAUR VENTVRES VI OfFSHORE, L.LÇ,

KQNDAURVENTURES VI OFFSHORE REO i. L.L.C.

KONDAUR VENTURES Y, L.LC.

KQNDAUR VENTUBES V OFFSHORE. L.L.C.

KONDAUB VENTURES V OFFSHQRE BEO 1, L.L,Q,

KONDAURVENTURES X 81, L.L.C.

KQNQAUR VENTURES X, I".I.,.C,

KONDAUR VENTlJRES X OFFSHORE. L. L. C.

KQt-!DAUß vENTURES X OFFSHORE BEO 1. L.L.C,
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August 4, 2009

JAMES MCKINNEY

618 S Wickiup Rd
Apache Junction, AZ 85219

NOTIFICATION OF ASSIGNMENT, SALE OR TRANSFER OF YOUR MORTGAGE lOAN

HE: Loan Number - 109147 '
Property Address: 618 S Wickiup Rd

Apache Junction, AZ 85219

The purpose of this notice is to inform you that, effective August 172009, your mortgage loan was assigned,
sold or transferred to Kondaur Venture X, LLC and contemporaneously assigned, sold or transferred to Kondaur
Capital Trust Series 2009.3. The assignment, sale, or transfer of your loan to Kondaur Venture X, Inc., and
contemporaneous assignment, sale or transfer to Kondaur Capital Trust Series 2009-3, does not affect any term
or condition of the Mortgage, Deed of Trust or Note and this notice requires no action on your part. If you need
to contact th~se entities, they can be reached at:

Kondaur Venture X, LtC or Kondaur Capital Trust Series 2009-3
c/o Kondaur C¡ipital Corporation ,
1100 Town & Country Roåd, Suite 1600
Orange, CA 92868
Attention:' Jon Daurio, CEO
1.888-566-3287, ext. 2052

The above-described transfers of ownership were not recorded. However, there has been an assignment
recorded, or we intenCl to record 'an assignment', into the name of the servlcer of your loan, Kondaur Capital
Corporation. Said recorda.t1on was, or is intended to be, in Pinal County, AZ.

If you have any questIons relating to the transfers of ownership of your mortgage lo~n, please
contact Kondaur CapItal CorporatIon, the servlcer af your mortgage loan and the desIgnated agent
for Kondaur C!i'pltal Trust SerIes 2009-3, at the followIng telephone number, and/or email address:

KONDAUR CAPITAL CORPORATION
Attention: Mike Perry ,
Toll-free: (877) 737~8866, ext. 2068
mperrv@kondaur.com

It is important that you send your monthly payments directly to Kondaur Capital Corporation, the
servicer of your mortgage, at the address on your mortgage statement.

Checks should be made payable to Kondaur capital Corporation. All correspondence and inquirIes
concerning yo"" m.ortgage locm should be addressed to Kondaur Capital Corporation.
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SECURITY TITLE AGENCY . 0FFlCL\L REOOAD8 OF

PINAL OOUNJY RECORDER

LAURA DEANoLYTLEWhen rec::orded return tor

....rr1 O. Folks

FOLKS & O'CONNOR. PLLC

Sult.1J40
1850 N. Ceot...l An.
Pltoenl.. 'AZ 8500l

DA:S/~XHS i 06/05/09 1611FlI: S14.00PAGIIl8: 3
I'U IMGBJti -057607@

~ ROTieB OF TRUSTSB' S s~
Trustee Sale No; Koit:Lu.y. Jam.. R Re9~rded: :rt(l'21.~200g
Loan Number: 098-00035662154-40000 ~ ~)

The followingloplly doscribod crust proporty wnl bo sold, pursuant to ~~t:~~ thitr certain Trust

Dtod dated Febr...,. 1,2007, and reciordcd on Feb.....,. " :ZOO11n l1iStra"llll'~m~r 2001-CU1512, Rwordiof
"1181 County, Arizona at publlc auction to the blchest bidder at tbe l. ...ne (0 ~.I Cou.t)' SUperior "

Coun Bulldln" 9'1' Nol'fb Jasoii Lopez Circle, Bid, ~rcii on Sop .. r 9,2009 at 9:05AM ofsaJd

~~ i~"Parcel A, of record 01 surve)'. recorded i. boo= I ~II,).~ and book '7 ott.rve1s, pai, JOS,
rlCOtdl 0' PfDal Count)', Arizona ltelni the r It' l ct.. aortli_,1 ".rter of tit. soutbeast quirter or th.
ioutbwesl qu.rter oftiie lfOutbwesl q..rter =: i; tet.wñlltlp J Ù9rtb, .....1. . H't, 0"'. Gila .nd Sill

River 811e and Meridian, PI... COUllty, Ariz i. ~.pl aiñn "~I, oJl. pi and o'ber ..Iiieral deposits..

restrvocl u.to llie Valtod States o',Am.rlea. l ,~l to .lö.~lid. '

Thlt sc~, address II purported fG be:

Pared t# I0J..04.0f7A ' ()

Apach. J8ncciofl, AZ 85219 ,
Tal\ PlIIUl Number iOJ.0.l.057Á
OrfsInal Ptinolpal Dalaiice S ..

NAME AND ADDRESS OF,

Qflgina' Trustor

JantOl H Mcklnao au
6.8 Soutb Wickiup
Apaebl Juaetloll, AZ 8

=H~ ,.uu..... rl(l",.'
618 Sou.. Wlcì'l..t_"::.-:

Apae'. JUACtloDt A'Z..!.5i1

BoneflçJary

M & l Marsllall4 Ilsley Bank
710 Nortll Water Street

Mllwau_. WI 53ioi

Page 10f2



CurøntTrostu

....nyO' Folks

Sui'. 114&
1850 N. Celtral Ave.

'lloealx, AZ 8S004

Telephone Number: 602--262-1265
Sales Lliie: 480.501-1135

Dated June J,2009

Slglia..r. or Trustee

- STATHOF ARIZONA )
) SSt

Count)'QfMARlCOPA )

Page 2of2



The notice contained in this Statement ie or may be an attempt
to collect a debt.. and any infoi:mation obtained wui be used for
tbat pui:pose.

S'1'ATBMBN'l' 01' BRBACH OR NON- PBRPORHANCB

. The following Breacb Or Non-Performance of that oertain Deed of
Trust recorded under the Trust Deed execute~~y. James H
MCKinney, .0 unm~rried man, as Tru~tor (8), in .:~~ Chicago
Title rnsurance Company 2500 S POwe~ Rd STE 101 Mea ~8S209
is named as Trustee, which Trust Deed dated February 7, 2,001,
and recorded in Pinal County, Arizona., in ~n ent N ",,-bel.'

2007..017572¡ (the "Deed of! Trust~) has occurred ~

Failure to make the monthly instaiimen~ue ~L (~~' a 0 of
$237S.7.6. which became due on 2/oi/~ an~ IS b equantinøtallments tbereafter, along with a~~st a fees,
together with all other defaults under the 'Dee of ru .

The beneficia~y in ø_i4 Deed of Trust ~;;:ìeie t ,to øei¡ or
cau~e to be sold the property descri e in sa d De ~ of Truøt at
a Trustee's sale in compiian~ith _33-80 . SBQ.
The amount of the unpaid Po inc~~ , an e (" the debt" ) is
$407.,272.56 plus interes c ~9't~~he ate last paid. Tbe
creditor to whom the d 1 pa d is & I Marshaii ~ ¡leley
Bank, Unless the Ðebto ot :.~ he stee who is mailing

, this Notice within 30. reè 1 9 this notie. that they
d:l.spute the validity of ( l1~t / 0 a y portion tbereof, the
Trustee will a$sume the ~'b i valid. If the Debtor notifies
the trustee in writin~wi~ain e 0 day period that the debt,
or any portion the~o . dlø~t the Ttustee wJ.ll obta1.n a
verification of th ebt an copy of such verification will
be mailed to the D 1:) or. Xf h creditor named Above is not the

original Creditor / ~i.f t 6.:L ebtor makes a written request to
the Trustee~tnta; '~m receipt of this notice. the
name and add e ~i: he inal Creditor will be mailed to tbe
Debtor by t i offi~ . ,, ,

Bank

~,",

IF ~ll'P REST IN THB ST,lBJBCT PROPERTY is JUNIOR AND INFERIOR
1'0 THAT OF THE TRUST DEED SEING FORBCLOSED i YOUR INTEREST IN THIi:

TRUST PROPBR'l'Y WILL BE TBRMINA1'BD BY THB TRUSTEE'S SALE

y O. 'Folklil

orney at Law
Sy Special Power C?f Attorney

rsuant to A.R!S. 33-S09(C)

TS No. McKinney, James H
Loan No. 098-00035662154-40000

Page l ofl



VERIFIED COMPLAINT

EXHIBIT "I"



WRITTEN NOTICE OF LOAN DISPUTE

James McKinney
618 S. Wickiup Road

Apache Junction, AZ 852 i 9
August 17th, 2009

Kondaur Capital Corporation
i i 00 Town & Country, Suite 1600
Orange, CA 92868

Re: Account #: 109147, fo.nnerly #35662154 hereinafter "Loan" dated February 7, 2007.
Fair Credit Reporting Act (aka FCRA), at 15 U.S.C. § 1681 et seq.
Fair Debt Collection Practices Act (Øca FDCPA), 15 U.S.C. § 1692 et seq.
Real Estate Settlement Procedures Act, (known as IlRESPA"), 12 U.S.C. § 2601-2617.

Dear Kondaur Capital Corporation:

We received your ,introductory letter & notices dated August 4, 2009. Thank you.

I am responding to your '30 day' legal letter notice, to notifY you I have been disputinS this
contract since J1.U1e 4th, 2009 as you know, for the following reasons:

I conducted a reasonable investigation and inquiry into this matter and concluded that Marshall

and IIsley Bank, et. ai, the originator(s) of this transaction, failed to provide all material

disclosures correctly made as that term is defined and under 15 U.S.C. § 1635(a); Rt'g. Z §§
226.23(a) in a form that I may keep. The notices were ineffective, failed to provide the requisite
number on the refinance partofthis transaction. ,M & I Bank itselflabeled th,is transaction on
the Deed of Trust as a "Refinance". Why should I not believe them? This part ofthe transaction
is subject to the unconditional right to T.I.L.A. rescind within three years from three years §
1635(b). The remainder ifany of the transaction, is subject to U.D.A.P. and other extended
Rescission rights as clanfied ~eiow.

I am also rescinding this loan for the total of mis-allocated fees, a "material" basis to rescind
under Reg. Z § 226.23. Tolerance for Disclosures.

I am rescinding this loan within my extended rescission rights, as noted in Oaona v. Town &
Country Credit, 324 F.3d i 050, 1053 (8th Cir. 2003); England v. MG Investments, Inc., 93 F.
Supp. 2d 718 (S.D. W. Va. 2000); Williams v. Gelt Financial Corp., (In re Williams), 232 B.R.
629 (Bankr. E.D. Pa. 1999) aff'd, 237 B.R. 590 (E.D. Pa. 1999).

¡/We rescind as well, for Arizona U.D.A.P. violations by the origìnating "bl'oker"/banker(s).
Pai'ks v. Marco-Dynamics Inc. 121 Ariz. 517, 591 P.2d 1005.



R.E.S.P.A. requirements designed to protect the consumer were also Violated as more eontinuing
Arizona Unfair and Deceptive Acts and Practices (UDAP) by the originators and/or servicers, to
my needless determent and economic loss. Perhaps in discovery, these UDAP acts may have
been duplicated in 'other states as well.

M & I has failed to obey IS U.S.C. § 1635(b), which states: "Within 20 calendar days after
receipt of a notice of rescission, the creditor sha/l...take any action necessary to reflect tIie
termination of the security interest." They are to affirmably initiate court proceedings within
those 20 days if they dispute the rescission, which they failed to do.

Once the Consumer rescinds, the security interest arising by operation of law becomes void
automatically. The promissorY note is also voided since it is part of the same "transaction," see
i.e., 15 U.S.C. § 1635(b) and Reg. Z § 226.23(d)(1).

This Note - months before your AUgUst 2009 purchase, and before your August 2009 servicing

transfer, was, Rescinded without reservation. therefore pursuant to FCRA et. al., I dispute any
credit reporting on it, as its security interest and tenns are utterly void by law, both TILA and
UDAP, ab initio.

M & I bank as Servicer and Originator repeatedly failed to follow R.E.S.P.A.. T.I.L.A. et. al., and
now owes to me against this accowit:

1. Statutory damages of no less than $2,000 each for the disclosure violations as

provided under 15 U.S.C. § 1640;

2. Statutoty damages of$2,000 for Defendants' failure to respond properly to Plaintiffs'
June 4th, 2009 rescission notice;

3. Statutory damages of $2,000 for each of Defendants' five separate failures to respond
properly to Plaintiffs' five ignored specific 12 USC § 2605 Qualified Written
Requests for discovery and loan verification.

4. Statutory damages as provided by state law and the Arizona Consumer Fraud Act
(AFCA).

These items' non-payment by M & I, due to their mitigating amounts are disputed as well.

I respectfully demand that you void M & I's illegally initiated foreclosure, as per § 1635(b) you
have no security basis on my' property after rescission of the refinance section of this loan. The
voided Deed of Trust contracted "Refinance" when I was asked to sign it as on the face of the
document itself.

Severally, for each of these reasons, this loan is in dispute. In accordance to paragraph 5 of your
letter, I am disputing each oftliese issues within 30 days, in writing. '

In violation ofFCRA and FDCPA, and in violation of .§1635(b), the disputed security-interest
based Trustee Sale, was post-rescission publicly recorded intentionally by M & I, further
damaging my credit. As the new Servicer, please correct this.



.; i.. A

I am damaged daily until these are all corrected. Any negative reporting on it by you while it is
in dispute will further damage me. Since you are re~ponsible for this account, please correct

these many items immediately. ThaIik you.

Mr¿

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the above and foregoing has been
furnished by U.S. Mail on this . I ~' day of ~, 2009 to:

Express US Mail #EQ 568815360 US (
Kondaur Capital Corporation
1100 Town & Country, Suite 1600
Orange, CA 92868
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Filed on 1/26/20103:17:58 PM

. IN THE SUPERIOR COURT

PINAL COUNTY, STATE OF ARIZONA

Date: 0112612010

THE HOtl WilLIAM J O'tlEll
Division: !

By Judicial AssIstant: JUDY GOSSMAN

Defendant(s).

) S1100CV20Q903764
)
) NOTICE
)
)

~ RULING ON MOTIONS/ISSUES

)
)
)
)

JAMES MCKINNEY

Plalntiff(s),

vs.

KONDAUR CAPITAL CORPORATION, et al.,

A Motion to Dismiss was submitted by Folks & O'Connor PLLC. Plaintiff has not
addressed any of the issues raised within the Motion to Dismiss even assuming the
allegations contained within the Complaint were true and there has been no sufficient
factual allegations to undergird the same. The Court would be required to grant the
motion. Now, therefore,

IT IS ORDERED granting the Motion to Dismiss.

Plaintiff attempts to file a Dismissal Without Prejudice based upon incorrect venue for a
majority of witnesses and a request to hold this dismissal in abeyance was likewise
submitted. Further, as Plaintiff has now apparently attempted to dismiss this action and
then reinstituted It In a different county i this Court retains jurisdiction for the order of the
payment of costs incurred by the Defendants. However, this Court has not deemed the
Motions to Dismiss as summary judgment motions and does deem the matters
otherwise dismissed as authorized by Rule 41 (A).

Mailed/e-mailed distributed copy: 01/26/2010

JAMES MCKINNEY
618 SWICKIUP RD
APACHE JUNCTION AZ 85119

Page 1 of2
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MARK L COLLINS

LARRY 0 FOLKS
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1 JAMES MCKINNEY
618 S. WICKIUP ROAD
APACHE JUNCTION, ARIZONA 85119

(602) 717-7502
PROPRIA PERSONA

2

3

4

RECE'VEO

MAR i'1 2010

lES

5
IN THE SUPERIOR COURT OF ARIZONA

PINAL COUNTY

6 JAMES MCKINNEY, an individual,
JAMES MCKINNEY, an individual,
Real Parties in Interest

7

8 Plaintiffs,
vs.

9

10

KONDAUR CAPITAL CORPORATION, a
Delaware Corporation; KONDAUR VENTURE

X, LLC; an Delaware LLC; KONDAUR
CAPITAL TRUST SERIES 2009-3, a Delaware
Statutory Trust; DEUTSCHE BANK TRUST
COMPANY DELAWARE, a Delaware
Corporation; PAULA CHASTAIN, an
individual; PETER BAI, an individual; FOLKS
AND O'CONNOR, PLLC, an Arizona LLC;
SECURITY TITLE AGENCY, an Arizona
Corporation; M & I MARSHALL AND

ILSLEY BANK, a Wisconsin Corporation;
JENNIFER MENGES; an individual; JOHN

JONES and JANE DOE JONES, husband and
wife, JOHN DOES and JANE DOES I-X; ABC
CORPORATIONS I-V; andXYZ
PARTNERSHIPS I-V; ABC LLCS I-V, XYZ
TRUSTS I-V;

11

12

13

14

15

16

17

18

19

20 Defendants.

21

22

CASE NO.: CV2010-00970

PLAINTIFFS' RESPONSE TO
DEFENDANT FOLKS & O'CONNOR

MOTION TO DISMISS, ALL JOINDERS,
and REQUEST FOR ATTORNEY'S FEES

AND SANCTIONS

REQUEST FOR TIME FOR DISCOVERY
PURSUANT TO

ARCP56(l)

Plaintiffs are the victim of a predatory loan, with Ponzi fraud and securitization
23

24
fraud. Plaintiffs have a priority Motion to Determine Standing before this Court.

Without waiving it, Plaintiffs assert that they have stated facts and submitted evidence25

26

1



1

2

3

4

5

6

7
'I..

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

supporting all of his claims. Plaintiffs urge this Court to deny Defendants Folks &
",

O'Connor's Motion to Dismiss and order it to answer because the Complaint is properly

pled. Should the Court determine the Complaint lacks specificity, the McKinneys

reasonably request an opportunity conduct discovery pursuant to Rule 56(f) ARCP and to

further amend their complaint rather than dismissaL.

MEMORANDUM OF POINTS AND AUTHORITIES

I. SUMMARY OF THE ARGUMENT

Plaintiffs' claims stem from deception at the inception and entire duration of
a predatory loan on their retirement home culminating in an illegal non-
judicial foreclosure based upon fraudulent documents fueled by arrogance
and greed. Plaintiffs sue to get to the truth regarding the foreclosure and sale
of their dream home they designed and built. Under the non-judicial statutes,
the recordings and assignments are defective both substantively (entities are
and signators are not who they say they are) and procedurally violating due
process, disclosure laws and the laws of equity.

If Defendant's arguments are accepted, at the pleading stage, then any person
could foreclose on any other person, simply by claiming to be the Power of
Attorney to a deed of trust appointing himself as trustee to foreclose,
validating the debt as one with personal knowledge of the accounting of the
loan (for Kondaur Capital) and then arranging a buyer to dispossess the true
owner without any recourse. It is contrary to Arizona law and public policy
to green-light fraudulent activity and illegal foreclosures.

Kondaur, M & I Bank, and Folks & O'Connor claim protection under the
statute, but the Arizona legislature did not intend to grant an absolute right
to lie, cheat and steal. Folks & O'Connor knew of the unrecorded transfers
and the title issues prior to the sale, but claimed the beneficiary "never
changed." By failing to disclose their authority to act and concealing the true
parties and illegal nature of the transactions while refusing the reasonable
requests for information, and facilitating the sale Folks & O'Connor became
a key player in the unlawful seizure of the McKinneys' home. If they had the

2



1 legal right to act why not disclose it prior to the sale or even now, Folks &
O'Connor's Motion to Dismiss is nothing but an impermissible and

premature Motion for Summary Judgment, unsupported by facts or law.
Folks & O'Connor's motion to dismiss should be denied, and they should be
ordered to answer.

2

3

4

5

II. MOTIONS TO DISMISS ARE NOT FAVORED
6

7 Dismissal is proper under Rule l2(b)(6) of the ARCP where there is either a "lack of a

8 cognizable legal theory" or "the absence of sufficient facts alleged under a cognizable legal

9
theory."i

10

11
III. DISCOVERY OF DEFENDANTS' HIDDEN ACTIONS FOR COMPLAINT

12

13
Defendants have gone out of their way to keep Plaintiffs from Discovery regarding

14
the true nature and (17a) Real Party in Interest of this Note. Nonetheless, Plaintiff has

15 made substantial partial discoveries as to the nature of the transaction. Therefore, this

16 complaint has several causes of action unknown to Plaintiff in his September 2009
17

18
complaint. This January 2010 complaint is well pled and researched. Additional

19
Discovery is demanded by Plaintiffs to flesh out the 'rest of the story'. Defendants have

20 had something to hide from Plaintiffs, after collectively they refused actual responses to 7

21
different statutory R.E.S.P.A administrative requests from Plaintiff from March 16th,

22
2009 to present.

23

24
Silence can only be equated with fraud where there is a legal or moral
duty to speak, or where an inquiry left unanswered would be
intentionally misleading - U.S. v. Tweet, 550 F.2d 297, 299 (5th Gir.25

26 J Balistreri v. Pacifica Police Dept., 90 I F.2d 696, 699 (9th Cir. i 990).

3



1 1977). Notification oflegal responsibility is "the first essential of due
process of law." Connally v. General Construction Co., 269 U.S. 385, at
391.2

3

4 iv. WRONGFUL FORECLOSURE

5
To determine the validity of the trustee's exercise of the power of sale set forth in the

6
deed of trust, one must necessarily study the note and its ownership, and whether the note has

7

8
actually been defaulted to its Real Party in Interest.

9 Arizona recognizes the tort of wrongful foreclosure:

10

11

Furthermore, other jurisdictions have recognized this tort, and based on the undisputed
facts of this matter, the Court finds it appropriate to join those jurisdictions and hold
the Defendant liable for wrongfully foreclosing on the Plaintiffs home. 2

12

13 In Herring 2, the federal district court defined wrongful foreclosure as a tort that "exists

14 as a statutory duty . . . to exercise fairly and in good faith the power of sale in a deed to secure (a)

15

16

debt," and stated that "a breach of this duty is a tort compensable at law." ¡d. at *5. Finally, and

17
most importantly, none of the statutes can create or confer a right to foreclose a deed of trust

18 where the status of the beneficiary's entitlement to order the trustee to enforce the power of sale

19 is in question. Defendants have committed the tort of wrongful foreclosure against Plaintiffs.

20

21 v. NOTICE PLEADING: RULE 8
22

23
The McKinneys are not required to prove their entire case at the pleading stage.

24 Folks & O'Connor's arguments show that it has sufficient notice of the claims against

25

26 2 Herring v. Countrywide Home Loans, Inc., 2007 WL 2051394 (D. Ariz. 2007) (emphasis supplied).

4
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7
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9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24 .

25

26

them. Folks & O'Connor is filing what amounts to be a premature Motion for Summary

Judgment without having to provide any. disclosure or discovery to the McKinneys.

Therefore, Plaintiffs request the Court order the deposition of Larry Folks and Jennifer

Menges and production of documents relating to the transaction pursuant to Rule 56(f)

ARCP prior to ruling on this motion.

A complaint need only be a "plain and concise statement of the cause of action

such that the defendant is given fair notice of the allegations as a whole." Tarnoff v.

Jones, 17 Ariz. App. 240, 245, 497 P.2d 60, 65 (1972). Arizona has not adopted the more

stringent pleading standards of US Supreme Court cases Twombly and its progeny. See

Cullen v. Auto-Owners Ins. Co., 218 Ariz. 417, 418, ir 1, 189 P.3d 344, 345 (2008)(rejecting

the application of Twombly to Ariz. R. Civ. P. 8, stating that Arizona retains the lenient

"notice" pleading standard under Rule 8, absent constitutional amendment.)

When adjudicating a Rule 12(b)(6) motion to dismiss, Arizona courts look only

to the pleading itself and consider the well-pled factual allegations contained therein.

See, e.g.. Dressler v. Morrison, 212 Ariz. 279, 281 ir 11, 130 P.3d 978, 980 (2006); Long v.

Ariz. Portland Cement Co., 89 Ariz. 366, 367-68, 362 P.2d 741, 742 (1961). Courts must

also assume the truth of the well-pled factual allegations and indulge all reasonable

inferences. Doe ex reI Doe v. State, 200 Ariz. 174, 175 ir 2, 24 P.3d 1269, 1270 (2001);

Long, 89 Ariz. at 367, 362 P.2d at 742.

iv. SUMMARY OF FACTS

5
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3

4

5
,

j

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

The governing documents in this case---the alleged Power of Attorney to Larry

Folks (still undisclosed), the bifurcated Note, and the Deed of Trust (Both predatory and

unenforceable)--- Parties with access, including Folks & O'Connor, refused to provide

basic information in their sole purview and control, rendering it impossible to determine

who the necessary party (the true lender, creditor, or holder in due course of the

obligation) really was, or the amounts owed on the obligation.

Folks & O'Connor and other Defendants knew of the controversy and had a duty

to establish the chain of title and their authority to act on behalf of the holder in due

course prior to conducting the sale, but violated that duty and refused and failed to verify

the true facts and instead arranged for an yet unknown co-Defendant to 'bid' at the

alleged sale.

A. The Deed of Trust

· February 7th, 2007: Deed of Trust's recorded servicing
rights transferred to M&I Marshall & Ilsley Bank lacking statutory

disclosures and containing material misrepresentations. The note
apparently was securitized, insured, and placed in stream of
commerce through a tax-free REMIC Trust or other investment
vehicle, but no assignments were ever recorded.

· June 4th, 2009: Plaintiff rescinded this contract within his
extended rescission rights for: misrepresentation by the originator,
and for violation of the Arizona U.D.A.P, and for fraud. A truth-in-
lending claim was also made by Plaintiff as well that Defendants
refused to acknowledge, and therefore is NOT a Plaintiffs' cause of
action in THIS complaint, as in the earlier complaint filed September
9th, 2009.

6
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3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19
i

20

21

22

23
II

24 II

25 II

26

· June 5, 2009: Larry O. Folks of Folks and O'Connor signs,
and causes to be recorded a Substitution of Trustee as the present
beneficiary Power of Attorney of Defendant M & I, curiously
naming himself as Trustee pursuant to an alleged and undisclosed
Limited Power of Attorney. The document was signed by Larry O.
Folks two days AFTER it was allegedly notarized "in the presence
of' the other DOE Defendant - Jennifer Menges.

· June 5, 2009: Larry O. Folks executed and caused to be
recorded a Notice of Trustee Sale on the Plaintiffs' primary

residence. With a NOTICE at the bottom stating "if the sale is set
aside for any reason, the Purchaser at the sale shall be entitled
only to a return of the deposit paid. The Purchaser shall have no
further recourse against the Mortgagor, the Mortgagee or the
Mortgagee's attorney.

. August 4th - August 16th, 2009: Kondaur Capital
Corporation, a SERVICER claims ownership of the Deed of Trust in
an assignment.

· January 5th, 2010: Although noticed before the sale by
Plaintiffs that a Restraining Order was in place from a complaint, as
the Maricopa Court judge acknowledged had "several credible
causes of action". Folks & O'Connor and other DOE defendants

rushed a Trustee's sale Deed to Quiet Title on their fraud and
regulatory violations, just as Defendant Kondaur had originally
~dvertised they do all along. Defendants lacked good faith in this
rush and coup.

7



1 B.

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

The Promissory Note

· February 7, 2007; Note claimed by Originator M&I Marshall and
Ilsley Bank for an unknown Real Party in Interest.

· Sometime Later: allegedly transferred in blank, without a date,
without recordation, without valid endorsement on the allonge,
without the name of the 'company' endorsing.

· June 2009: Folks & O'Connor and other Defendants ignore the
actual questions and notices of James McKinney.

· August 4th - 16th, 2009: Servicing changes from M & I Marshall &
Ilsley to Kondaur Capital Corporation of California.

· August 16th - January 15th, 2010: Kondaur companies and other
Defendants refuse to send Plaintiff a true & correct copy of note
allonge requested in RE.S.P.A. requests of Plaintiff.

· January 4th, 2010. Judge issues a valid good faith TRO for
"multiple, credible causes of action" against Defendants' actions.

· January 5, 2010: Alleged Trustee Sale conducted anyway by

Defendants and Trustee's Deed allegedly issued and unrecorded to
date.

· January 15th, 2010: Non Best-Evidence allonge in blank,
unrecorded, undated, with fraudulent endorsements by signators
claiming to be Vice President at M&I Marshall & Ilsley Bank, when in
fact the signatory was a vice president of a separate corporation listed

8
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22

23

24

25

26

2

as defunct since December 31 st, 2007 by the Wisconsin Department of
Financial Institutions.

3 · Present: Defendants Folks & O'Connor acting as, Accountant,
Agent, legal counsel, and Special Power of Attorney of other
Defendants, seek absolution and validation of the illegal foreclosure
sale of Plaintiffs home and primary residence, misusing A.R.S. 33-
807 (E), a statute that covers a defendant that acts solely as a Trustee,
which Folks & O'Conner, definitely did not act solely as a Trustee, but
as accountant, power of attorney, agent, co-conspirator, etc.

4

5

6

7

8 V.

9

RULE 41 (a) PLAINTIFF DISMISSAL.

10

Plaintiffs VOLUNTARILY dismissed this complaint WITHOUT PREJUDICE per

11
Rule 41(a), before any other claimed dismissaL. Plaintiff to the best of their ability

12 discovered additional causes of action, and filed a newer more complete complaint to

13 describe the predatory loan on their retirement home, culminating in an illegal non-
14

15

judicial foreclosure based upon fraudulent documents fueled by arrogance and greed.

16
This would have been unnecessary, had Defendant's acted in good faith with the loan and

17 disclosure of its requirement. No assumed res judicata can be made ex post facto before

18 Defendants Rule 41(a) dismissal, to cover the sins and illegal acts of Defendants,

19

20
particularly when new causes of action are present. 2nd Plaintiff James McKinney (the

21
relative) made no causes of action yet till January 2010, to preserve by quiet title his

home equity against Defendants' illegal actions, and has the right to do so.

VI. LEGAL ARGUMENT

A. The McKinneys Have Stated a Claim and Have Sufficiently Pled Their
Claims

9
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25

26

1

2 It is basic that a creditor seeking to enforce a security interest must prove the

3 debt pursuant to ARS §47-3301 (The UCC is based on ancient commercial law and has

r4 been adopted in all fifty states), including the terms, the ownership, and the amounts due

5

6

and that the Trustee establish their authority to act on behalf ofthe holder in due course to

7
enforce the right. The non-judicial foreclosure process was not intended to be an end run

8 for illegitimate parties to obtain property based on smoke and vapor. This prejudices not

9 only the homeowner, but also the true holder of the note, as well as bone fide purchasers

10

11

and the confidence of the public at large.

12
Defendants Folks & O'Connor as agents owe a duty of due diligence, honesty,

13 and fairness to all the parties. Folks & O'Connor apparently reap great benefits and

unknown profits by foreclosing on thou~ands of Maricopa County homeowners acting as14

15

16

trustee, accountant, legal counsel, power of attorney, and possibly partners or interested

17
parties in the transactions and as such they are an integral part of the scheme as alleged in

18 the Complaint.

19 The note ---and any evidence of a valid transfer--- is the best evidence of these
20

elements,3 but there are other ways to prove entitlement to enforce the debt, as set forth in
21

22

23
3 The most fundamental piece of evidence to support a claim is the promissory note or instrument

establishing the existence and tenns of the debt. A note is necessary to establish the existence of a debt,
its key tenns, and the creditor's standing to collect the debt.

t..
¡.

The note is necessary to trace the ownership of the obligation and to ensure that a creditor has
standing to bring an action to collect from a debtor. As an avalanche of securitized home loans

10



1 ARS §47-3301 and ARS §47-3309. Despite being given numerous pre-litigation

2
opportunities, Defendants including Folks & O'Connor have ignored statues and law

3

4
requiring disclosure. Defendants have recorded, or caused to be recorded by agents, a

5 series of documents that, at best, are riddled. with errors and inaccuracies and at worst,

6 smell of fraud.

7
Folks & O'Connor is the agent of all the parties to the transaction at all times prior

8

9
to performance of the conditions of the transaction and bears an agency relationship to

10
each of them. Lombardo v. Albo 199 Ariz. 97, 14 P.3d 288 (2000) cites The Restatement

11
(Second) of Agency (1958) describes both the duties of the agent to the principal, §§ 376-

12 431, and the duties of the agent to third per-sons, §§ 320-362. So, for example,
13

14
Restatement (Second) of Agency § 348 imposes liability on the agent to third persons for

15 representations made in a transaction on behalf of the principaL. Comment c to section

16 348 acknowledges the duty of the agent to reveal the truth to the other party, and cross-

17.
references Restatement of Torts § 551.

18

19

20

21

have entered default in the last year, courts have become frustrated at the difficulty in determining
the chain of title of the note.

22 Katherine Porter, Misbehavior and Mistake in Bankruptcy Mortgage Claims, 87 TEX. L.REv. 121 (2008)

(citing Nosek v. Ameriquest Mortgage Co. (In re Nosek), 386 B.R. 374, 383-85 (Bankr. D. Mass. 2008)
(imposing monetary sanctions on Ameriquest, Wells Fargo, and several attorneys for misrepresenting the
identity of the holder of the note in bankruptcy proceedings); see also In re Foreclosure Cases, 521 F.
Supp. 2d 650,654 (S.D. Ohio 2007) (dismissing foreclosure cases for lack of standing when ownership of
the note was not established).

23

24

25

26

11
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8
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The obligation to each is measured by an application of the "ordinary principles of

agency." As an agent, the trustee may be liable for negligence. This principle was found

applicable in Munger v. Moore, 11 CaL. App.3d 1, 7,89 CaL. Rptr. 323 (1970), wherein the

court stated: "That rule is that a trustee or mortgagee may be liable to the trustor or

mortgagor for damages sustained where there has been an illegal, fraudulent or willfully

oppressive sale of property under a power of sale contained in a mortgage or deed of

trust." (4) An agent has the duty to use reasonable skill and diligence and if he violates

this duty, he is liable for any loss which his principal may sustain as the result of his

negligence. Dahl-Beck Electric Co. v. Rogge, 275 CaL. App.2d 893, 80 CaL. Rptr. 440 (1969).

In general, a trustee has a general duty to conduct the sale "fairly, openly,

reasonably, and with due diligence," exercising sound discretion to protect the rights of

the mortgagor and others. Baron v. Colonial Mortgage Service C 111 CaL. App.3d 316,

3230.,; Bank of Seoul & Trust Co. v. Marcione, 198 CaL. App.3d 113, 118, 244 CaL. Rptr.

1 (1988); Block v. Tobin (1975) 45 CaL. App.3d 214, 221, 119 CaL. Rptr. 288.

Never did Folks & O'Connor show who the current owner of the obligation was,

or how exactly it came to be in the hands of Kondaur Capital Corporation a self

proclaimed "premier purchaser of scratch and dent residential mortgage loans"

employing "unique management, servicing and liquidation strategies" for loans with

"origination fraud" and "regulatory violations" If the unique scheme can be covered

and validated by any self appointed Trustee without any discovery or disclosure, the

12
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8
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WIongdoers would achieve their objective in laundering the dirty/predatory notes with

origination fraud and regulatory violations and the victims, homeowners and society

suffer.

Krohn v. Sweatheart, 203 Ariz. 205, 52 P.3d 774 states that while the rationale of

setting aside judicial foreclosure sales for gross inadequacy is well understood, it is not

the only basis for upsetting such sales. Judicial foreclosure sales have been set aside even

in the absence of gross inadequacy when there has been some irregularity. "(WJhere

there is an inadequacy of price which in itself might not be grounds for setting aside the

sale, slight additional circumstances or matters of equity may so justify." Mason, v.

Wilson, 116 Ariz. 255, 257,568 P.2d 1153, 1155 (App.l977) (citing Johnson v. Jefferson

Standard Life Ins., 5 Ariz.App. 587, 429 P.2d 474 (1967)). Kondaur buys "scratch and

dent" mortgage loans for pennies on the dollar prior to the Trustee sale and uses unique

liquidation strategies and agents claiming plausible deniability to game the system.

It is the general rule in other non-judicial foreclosure states that courts have power

to vacate a foreclosure sale where there has been fraud in the procurement of the

foreclosure decree or where the sale has been improperly, unfairly or unlawfully

conducted, or is tainted by fraud, or where there has been such a mistake that to allow it

to stand would be inequitable to purchaser and parties." Bank of America etc. Assn. v.

Reidy, 15 Ca1.2d 243, 248, 101 P.2d 771-775 (1940). Legislatures did not intend to

immunize beneficiaries from liability for deceit, or to expand the risks borne by

13
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purchasers to include the assumption of damages resulting from a beneficiary's fraud.

See Lassar & Gross International. Inc. v. Dunham, 196 CaL. App.3d 496, 501-502 (241

CaL. Rptr. 854 (1987).

In the absence of a fiduciary or confidential relationship, a duty to disclose arises

at common law if material facts are known only to the defendant and the defendant

knows that the plaintiff does not know or cannot reasonably discover the undisclosed

facts, Buist v. C. Dudley DeVelbiss Corp. 182 CaL. App.2d 325, 331, 332, 6 CaL. Rptr.

259 (1960). Undisclosed facts are material if they have a significant and measurable

effect on market value. Reed v. Kin. 145 CaL. App.3d 261, 267 (193 CaL. Rptr. 130

(1983). A breach of the duty to disclose gives rise to a cause of action for rescission or

damages. Rothstein v. Janss Investment Corp., 45 CaL. App.2d 64, 69 (113 P.2d 465

(1941).

Defendants seek dismissal of the Plaintiffs' claims pursuant to 12(b)6 resulting

from an illegal non-judicial foreclosure sale with no disclosure or proof of the legal basis

or authority to do so. The Deed of Trust was recorded once, and it is known the Note

was transferred, and the Arizona's recording statute for the transfer of an interest in real

property was not satisfied A.R.S. 33-411.0 i. There ar~ obvious gaps in the chain of title

that Folks & O'Connor as agent breached their duty to Plaintiffs and failed to exercise

due diligence and refused to disclose material facts. Defendants Menges and Folks &

O'Connor had actual notice of the issues and failed to exercise due diligence in

14
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ascertaining the validity of the assignments prior to the sale and ignored direct warnings

from Plaintiffs' prior to finalizing the alleged transaction.

Folks & O'Connor rely on ARS 33-811 which was drafted long before the

securitization of mortgage notes and unrecorded assignments became a common reality.

The statute presupposes the banks nave a valid legal interest with the original deed of

trust, note with allonge and valid recorded assignments prior to a non-judicial foreclose

and that the Trustee can rely in Good Faith on the representations, which is not the case

here. Folks & O'Connor knew or should have known the facts prior to the sale and failed

to exercise due diligence and disclose the facts to Plaintiffs.

The current use of non-judicial process is in violation of substantive and

procedural due process as guaranteed under the Arizona and United States Constitutions

Folks & O'Connor should be estopped from claiming any statutory protection pending

full disclosure and discovery. To put the burden on the Plaintiffs/homeowners of proving

the claim in the. pleading stage is fundamentally unfair, while all the information and

documentation necessary to establish the factual basis for it, is in the sole control of the

wrongdoers that refuse to disclose even the most basic information. Plaintiffs claim is

made in good faith and well founded based upon the known facts.

Defendants, Folks & O'Connor claim a valid trustee deed was issued, but the facts

show otherwise and the Trustee assignment is invalid. The transfer of the real interest of

the claimed beneficiary M&I bank appears to be fraudulent therefore no verifiable

15
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interest in the McKinney home could be conveyed by the Trustee. It used to be that

2
Banks were trusted and lawyers were honorable, times appear to have changed, and

3

4
money, greed, and power conquer all, and the rule of law is ignored, manipulated, and

5 abused.

6 VII. CONCLUSION

7
Based on the foregoing, the Plaintiffs McKinney respectfully request that this

8

9
court deny Defendants Folks & O'Connor's Motion to Dismiss and for attorney's fees

10 and sanctions. There is a good faith basis for the claims and Plaintiffs request the Court

11 order the deposition of Larry O. Folks and Jennifer C. Menges and production of

12
documents relating to the transaction pursuant to Rule 56(f) ARCP prior to ruling on this

13

motion.
14

15 If the Court determines that the Complaint lacks sufficient specificity, Plaintiffs

16 McKinney submit an amended complaint, and requests the court give them leave to

17 amend that proposed amended complaint, if necessary. If the Court determines that
18

19
Defendants' Motion to Dismiss for Attorney's Fees and Sanctions resulted in the waste of

20 finite judicial resources, the McKinneys request that the Court rule accordingly.

21 Respectfully submitted this 13th day of March 2010.

ames McKinney
Plaintiff Pro Per
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1

2

3

4

5

James McKi ney
PlaintiffPr. Per

CERTIFICATE OF SE

6 ORIGINAL filed with the Clerk of the Court,
hand-delivered this I,r- day of March 2010, to:

7

Clerk of the Court

8 Pinal County Superior Court

9

10
A Copy of the foregoing was mailed
this t.L day of ki f1 ¡1t...lA 2010 to:

11

12 Mark L Collins
Robert M. Savage
Gust Rosenfeld, P.L.C
One Church A venue, Suite 100
Tucson, Arizona 85701-1849

13

14

15

16
Laura Sixkiller
Greenberg Traurig, LLP
2375 E. Camelback Road
Phoenix, Arizona 85016

17

18

19
Larry O. Folks

. Kathleen A. Weber
FOLKS & O'CONNOR
Fax 602-256-9101

Phone 602-262-2265

1850 N. Central Avenue #1140
Phoenix, Arizona 85004

20

Jennifer C. Menges
1850 N. Central Avenue # 1140
Phoenix, Arizona 85004
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Larry O. Folks, #012142.
Kathleen A. Weber, #016076
FOLKS & O'CONNOR, PLLC
1850 N. Central Ave, #1140
Phoenix, Arizona 85004
(602) 515-0129
(weber@folksoconnor.com)
Attorneys for Defendant Folks &
O'Connor, PLLC .

RECEIVED

MAR .3~J"io1O

LES

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF PINAL

JAMES McKINNEY, an individual,

Plaintiff,

Case No.: CV201O~00970

vs. REPLY IN SUPPORT OF MOTION
TO DISMISS BY DEFENDANT
FOLKS & O'CONNOR, PLLC

(Hon. Gilberto V. Figueroa)
KONDAUR CAPITAL
CORPORATION, a Delaware
corporation; et aI.,

Defendants.

Defendant Folks & O'Connor, PLLC ("Folks & O'Connor") hereby replies to the

Response (the "Response") filed by Plaintiffs James McKinney and James McKinney

("Plaintiffs") to Folks and O'Connor's Motion to Dismiss (the "Motion to Dismiss")

and to Plaintiffs' Request for Time for Discovery Pursuant to ARCP 56(f) ("Request for

Discovery"). This Reply is submitted pursuant Ariz.R.Civ.P. 7.1 and is supported by the

following Memorandum of Points and Authorities which is incorporated herein by this

reference. i

/ II

/ II

i All capitalized terms used herein are defined in the Motion to Dismiss and are incorporated hereinby this

reference.
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MEMORANDUM OF POINTS AND AUTHORITIES

Plaintiffs' Response raises the following arguments in response to the Motion to

Dismiss: (i) .the Motion to Dismiss is an impermissible motion for summary judgment;

(ii) the Motion to Dismiss entitles Plaintiffs to conduct discovery under Ariz.R.Civ.P.

56(t); (iii) motions to dismiss are disfavored and the Complaint complies with

Ariz.R.Civ.P. Rule 8; and (iv) res judicata does not apply because Plaintiff James

McKinney the elder voluntarily dismissed the earlier Pinal County case, Case No.

CV2009-03764, and James McKinney the younger was not a party to that case. In

addition to the foregoing, Plaintiffs include a long list of additional factual allegations to

support their claims, assert new claims (including that the Loan was predatory and the

Defendants wrongfully foreclosed upon the Property), and argue that the Complaint is

pled sufficiently to withstand the Motion to Dismiss.

The Response fails for many reasons. First, the Complaint fails to adequately

address and cite any authority regarding the application of the doctrine of res judicata

and Rule 41(b) which bar Plaintiffs' claims against Folks & O'Connor. Second, the

Response fails to address the substantive issues raised in the Motion to Dismiss,

including that: (i) A.R.S. § 33-807(E) bars suit against Folks & O'Connor as trustee; (ii)

Plaintiffs failed to identify any contract between them and Folks & O'Connor which

forms the basis for the breach of contract claim; (iii) the Complaint fails to comply with

Rule 9(b) with respect to the ACF A and fraud/conspirácy claim; (iv) the Complaint fails

to state how TILA and HOEPA apply to Folks & O'Connor, and Plaintiffs do not

respond to the fact that TILA is not a valid defense to foreclosure or that the TILA and

HOEPA claims are barred by the respective statutes of limitation; and (v) the Plaintiffs

have not shown "outrageous" conduct by Folks & O'Connor to justify proceeding on a

claim of intentional infliction of emotional distress. Third, the Response fails because,

to the extent that the Motion to Dismiss may be considered a motion for summary

2
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judgment, Plaintiffs have not complied with Rule 56(f) which requires submission of a

sworn statement about the evidence sought to defend against a motion for summary

judgment. Fourth, while Arizona has less restrictive pleading requirements than

Twombly and motions to dismiss may be disfavored, the Complaint must still comply

with the pleading requirements of Rule 8(a) and 9(b) and it does not. And finally, the

Response includes numerous statements of additional factual allegations and causes of

action (Le., predatory lending, wrongful foreclosure, fraud in procurement of

foreclosure, breach of duty to disclose) that are not currently part of the Complaint and

cannot be considered in connection with the pending Motion to Dismiss. The Response

cannot and does not cure the deficiently pled Complaint which must be dismissed under

Rule 12(b)(6).

I. Res judicata bars Plaintiffs' claims against Folks & O'Connor.

Plaintiffs Response failed to cite any legal support countering the authoritative

cases cited in the Motion to Dismiss regarding the application of res judicata and Rule

41 (b) to this case. Indeed, all of the arguments raised by Plaintiffs are dealt with in the

cases cited in the Motion to Dismiss. First, Plaintiffs argue James McKinney, the elder,

voluntarily dismissed the earlier Pinal County case prior to Judge O'Neil ruling on

Folks & O'Connor's Motion to Dismiss. However, the motion to dismiss pending

before Judge O'Neil was fully briefed before Plaintiffs improperly instituted this case in

Maricopa County and Judge O'Neil explicitly retained jurisdiction over the case to

resolve the pending motion despite Plaintiffs voluntary dismissal filed after

commenced suit in Maricopa County. Murphy v. Board of Medical Examiners, 190

Ariz. 441, 449, 949 P.2d 530, 538 (App. 1997) (res judicata bars ~ second suit between

the parties or privies based on the same cause of action, even where the judgment in the

first action is entered after the second action is filed). Second, Judge O'Neil's dismissal

of the first Pinal County action was final under Rule 41 (b). Anguiano v.
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Transcontinental Bus System, 76 Ariz. 246, 263 P.2d 305 (1953) (involuntary dismissal

of first case operated as a ruling "on the merits" under Rule 41 (b) and barred second

action under res judicata). Third, Plaintiffs argue that res judicata does not apply

because James McKinney, the younger, was not a party to the first action. However, res

judicata bars the second suit between not just parties, but also their privies, based on the

same cause of action. ¡d. For all of these reasons, the Complaint in this case is barred by

res judicata and Rule 41(b).

II. The Response fails to address the substantive arguments of the

Motion to Dismiss.

Plaintiffs' Response fails to respond to the substantive arguments against the

Complaint as set forth in the Motion to Dismiss, including that: (i) A.R.S. § 33-807(E)

bars suit against Folks & O'Connor as trustee; (ii) Plaintiffs failed to identify any

contract between them and Folks & O'Connor which forms the basis for the breach of

contract claim; (iii) the Complaint fails to comply with the heightened pleading

requirements of Rule 9(b) with respect to the ACF A and fraud/conspiracy claim; (iv)

the Complaint fails to state how TILA and HOEPA apply to Folks & O'Connor, and

Plaintiffs do not respond to the fact that TILA is not a valid defense to foreclosure or

that the TILA and HOEP A claims are barred by the respective statutes of limitation; and

(v) the Plaintiffs have not shown "outrageous" conduct by Folks & O'Connor to justify

proceeding on a claim of intentional infliction of emotional distress. These deficiencies

in the Complaint and Plaintiffs' failure to address these deficiencies in the Response

entitle Folks & O'Connor to dismissal of each of these claims.

III. Plaintiffs didn't comply with Rule 56(f) and are not entitled to

discovery.

The Motion to Dismiss was filed pursuant to Rule 12(b)(6) and attacked the

deficiencies of the Complaint. The Motion to Dismiss is not a motion for summary

4
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judgment, however, even if it were such a motion Rule 56(f) requires any request to

conduct discovery in response to a motion for summary judgment must include a sworn

statement outlining: (i) the particular evidence beyond the party's control; (ii) the

location of the evidence; (iii) what the party believes the evidence will reveal; (iv) the

methods used to obtain it; and (v) an. estimate of the amount of time the additional

discovery will require. Lewis v. Oliver, 178 Ariz. 330, 338, 873 P.2d 668 (App. 1993).

The Response 'does not include, and was not accompanied by, any such information.

Thus, the Court should deny Plaintiffs' request to conduct discovery under Rule 56(f).

iv. Motions to dismiss may be disfavored, but the Complaint must still

comply with the Rules of Civil Procedure and Arizona law; since it
does not, it should be dismissed.

Plaintiffs argue the Motion to Dismiss should be denied because such motions

are disfavored and Twombly does not apply. While there is authority for that position,

that argument does not permit pleadings which fail to meet the pleading standards set by

Rules 8(a) and 9(b) to pass a motion to dismiss. Despite the less restrictive standard in

Arizona pleading requirements, the Complaint should still be dismissed for all of the

reasons set forth herein.

v. Plaintiffs' allegations of additional facts and causes of action in the

Response are irrelevant to the Motion to Dismiss.

The Response includes numerous additional allegations of fact and even asserts

new causes of action against Folks & O'Connor, including but not limited to the

allegation that the Loan was predatory and the Defendants wrongfully foreclosed upon

the Property. Amending pleadings is governed by Ariz.R.Civ.P. 15. Plaintiffs cannot. .
amend the Complaint by alleging new facts and claims in the Response to the Motion to

Dismiss. The Motion to Dismiss relates solely to the deficiently pled Complaint

5
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Plaintiffs filed. The new allegations and causes of action asserted by Plaintiffs in the

Response do not cure the deficient Complaint that should now be dismissed.

WHEREFORE, for all of the foregoing reasons, Folks & O'Connor, PLLC

respectfully requests that the Court dismiss all counts of Plaintiffs' Complaint against it

with prejudice pursuant to Ariz.R.C.P. Rule 12(b)(6) and award Folks & O'Connor its

attorneys' fees and costs in accordance with A.R.S. § 33-807(E).

RESPECTFULLY SUBMITTED this 29th day of 
March, 2010.

FOLKS & O'CONNOR, PLLCBY~
Larry O. Folks
Kathleen A. Weber
Suite 1140
1850 North Central Avenue
Phoenix, AZ 85004

Attorneys for Defendant Folks &
O'Connor, PLLC

ORIGINAL ofthe foregoing filed
this 29th day of March, 2010, to:

Clerk of the Pinal County Superior Court

971 N . Jason Lopez Circle, Building A
Florence, AZ 85232

COpy of the foregoing hand-delivered
this 29f day of March, 2010, to:

Ron. William J. O'Neil

Pinal County Superior Court

971 N. Jason Lopez Circle, Building A
Florence, AZ 85232
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COPY of the foregoing mailed via first
class mail and email 

* 
this 29th day of March, 2010, to: 

Mark L. Collins, Esq. *
Robert M. Savage, Esq. *
Gust Rosenfeld P .L.C.
One S. Church Avenue, Suite 1900
Tucson, AZ 85701-1627
Attorneys for Defèndants Kondaur Capital
Corporation, Kondaur Venture X; LLC, and
Kondaur Capital Trust Series 2009-3

Laura Sixkiller, Esq. *
Greenberg Traurig, LLP
2375 East Camelback Road, Suite 700
Phoenix, AZ 85016
Attorneys for Defendant M&I Marshall and Ilsley Bank

James McKinney
J ames McKinney
618 S. Wickiup Road
Apache Junction, AZ 85119
piaintiff(íf; per ~

By L_~
An Employee of Folks & 0 'Connor, PLLC

7



EXHIBIT 14



IN THE SUPERIOR COURT OF ARIZONA
PINAL COUNTY

" CASE NO.:GVOl 0 9 03.,!S 4. .
" CO~~. O'NEIL ~ P

DIV!-

.-

i JAMES McKINNEy
618 S. WicKIUP ROAD

APACHE JUNCTION, ARIzONA 85119

(602) 717-7502
PRO PER (SELF REPRESENTED LITIGANT)

8: ~

..,

".li - "¡"'¡,..- " -t..D.Uí.,;¡ TJ YO!lT~i:y RU 7
(I.V .... '"-'low
",tfJili OF $!Jf)CP1'no COIU"~T

. ¡ Lr~ ui.\ n

2G09 SEP .'8 PH a: 35

iy_ ~ -
2

3

4

5

6

7 JAMES McKINNEY, an individual,
Plaintiff,

Breach of Contract
Violation of AZ Consumer Fraud Act
Violation of Truth in Lending Act

15 U.S~C.§ 1601 et. seq.
Violation of Home Ownership and Equìty

Protection Act, 15 U.S.C.§ 1639
Quiet Title A.R.S.§ 12-1102 et. seq.
Violation of the Fair Debt Collections

Practices Act
Violation of the Arizona Assignment and

Satisfaction of Mortgage Law
and Invalid Deed of Trust Law"
A.R.S.§ 33-420 et. seq.

Infliction of Emotional Distress
Fraud - Misrepresentation and Conspiracy
Conversion/Civil Theft .
Violation of the Uniform Commercial Code

as defined in A.R.S.§ 47-3100
et. seq. and Arizona's Recording
Statute

Civil RICO 18 U.S.C. § 1961-1968

Temporary Restraining Order,
Preliminary and Permanent Injunction

(Ex Parte Emergency Application)

;rJ)

n

I

ir~L,a

Plaintiff James McKinney against Defendants, alleges as follows:

CONFORMED COpy FURNISHED

1

8 vs.
9

10
KONDAUR CAPITAL CORPORATION, a
Delaware Corporation; KONDAUR VENTURE

X, LLC; an Delaware LLC; KONDAUR

CAPITAL TRUST SERIES 2009-3, a Delaware
Statutory Trust; DEUTSCHE BANK TRUST
COMPANY DELAWARE, aDelaware
Corporation; PAULA CHASTAIN, an individual;
PETER BAI, an individual; FOLKS AND

O'CONNOR, PLLC, an Arizona LtC;
SECURITY TITLE AGENCY, an Arizoiia

Corporation; M & I MAIlSHALL AND

ILSLEY BANK, a Wisconsin Corporation; JO
JONES.and JANE DOE JONES, husband and
wife, JOHN DOES and JANE DOES I-X;
ABC CORPORATIONS I-V; and XYZ
PARTNERSHIPS I-V; ABC LLCS i-V, XYZ
TRUSTS I-V; ."

11

12

13

14

15

16

17

18

19

Defendants.
20

21

22

23

24

25

26



.20

21

.- w

1
THE PARTIES

2
1. Plaintiff JAMES MCKINNEY is a retired individual, living in the State of

3

4
Arizona at all times relevant to the Complaint. Hereinafter (plaintiff) or (Consumer)

5

6

2. Plaintiff is a "consumer" as defined by TILA, 15 U.S.C. § 1602(h) and Federal

Reserve Board Regulation Z, 12 C.F .R. § 226.2( a)(l 1).

7 3. Defendant KONDAUR CAPITAL CORPORA nON, is a Delaware Corporation

8 doing business in Arizona;

9 4. Defendant KONDAUR VENTURE X, LLC, is a Delaware LLC doing
10

unregistered business in Arizona;

11

12
5.. Defendant KONDAUR CAPITAL TRUST SERIES 2009-3, a Delaware

13
Statutory Trust doing unregistered business in Arizona;

14 6. Defendant DEUTSCHE BANK TRUST COMP ANY DELAWARE, is a

15 Delaware Corporation doing. business in Arizona;

16
. 7. Dèfendant PAULA CHASTAIN is an individual involved in this transaction as a

17 debt collector.

18

19

8. . Defendant PETER BAI is an individual involved in this transaction as a debt

collector.

9. Defendant FOLKS AND O'CONNO~ PLLC, is an Arizona LLC doing business

in Arizona;22

23 .10. Defendant SECURITY TITLE AGENCY is an Arizona Corporation doing

24 business in Arizona;

.25

26

11. Defendant M &. I MARSHALL AND ILSLEY BANK, is a Wisconsin

Corporation doing business in Arizona;

2

~o

I



26

.t "
1 12. Defendants set forth above are hereinafter collectively referred to as

2 . "Defendants".

3
13. Defendants are each a "creditor" as defined in the TILA, 15 U.S.C. § 1602(f) and

4

5
Regulation Z, 12 C;P.R. § 226.2(a)(17)(i).

6
14. By their own admission, Defendants are each a "debt collector" pursuant to 15

7 . U.S.C. § 1692(a)(6).

8 15. DefendantS John Does and Jane Does i-x, ABC Corporations i-v and XYZ

9 Partnerships i-V, and. ABC LLCs or. other individuals, directors and officers or business

10 entities who may be liable to Plaintiff but whose identities ate not presently known will be

added; at which tinle Plaintiff will seek leave to amend the Complaint.

11

12

13
16. . Defendants, either individually or collectively, have caused events to occur in

14
Arizona giving rise to this Complaint. The damages incurred by Plaintiff far exceed the

15 minimal jurisdictioJ:ial requirements of this Court.

16
JURISDICTION AND VENUE

17
17. . lbis Court has jurisdiction over the matters related to the emergency, iiijunctive,

. provisional, and .equitable relief sought herein, pursuant to the agreements of the parties
18

19

referenced below.
20

21
18. Venue is proper pursuant to Arizona Revised Statutes § 12-401, et seq.

19. The parties herein are. subject to certain. contractual obligations that are the22

23 subject of this litigation.

24 20. This aCtion ~s brought, for aniong other purposes, to restrain and enjoin the

Defendants, their agents, employees, representatives, laWyers, directors and officers, from .
;i:on
~
l~

25

3



-- "
1 taking any action to improperly transfer, dispose of, or use the property of Plaintiff to foreclose

2

3

and gain possession of Plaintiff's Property.

4
21. All exhibits are true and correct and attached hereto and incorporated herein.

5
GENERAL ALLEGATIONS

6 I. The Mortgage

22. Plaintiff is the owner of Property at 618 S. Wickiup, Apache Junction Arizona7

8 85219, Tax Parcel No. lO3-u4-057A4 - (the "Property").

9
.,

10

23. In February 2007, the Plaintiff financed his free and clear $170,000 lot at 618 S.

Wickiup, Apache Junction, Arizona, with M & I Bank. Although M & I Bank initially labeled

11

12
the transaction as a "construction loan" at application, M & I added to the'loan amount, extra

13

14

consumer, non-construction funds of approximately $71,000 later within the transaction. Then

at the contract signing on February 7, 2009, when M & I had Plaintiff endorse the paperwork,

15 M & I had labeled the entire transaction as a "Refinance". (Exhibit A). This Refinance

16 wording was stamped on the Deed of Trust and it was recorded as a matter of public record as

17 such. Plaintiff had a free and clear $170,000 lot, with $71 ,000 extra in consumer eash, and

18
thereby assumed, that at least in part, that is what M &. i wanted to encumber as a Refinance.

19

20
24. The total loan amount was $408,458.

21
25. Over a six-month period, Defendant Servicer/Debt Collector M & I Bank has

unlawfully refused to clearly answer six separate R.E.S.P.A Qualified.Written Requests by the22

23 . Consumer to clarify this situation. The Consumer therefore has had to assume the Contract is

24 as actually written and publicly-recorded between them; a partial Refinance or whole

25
Refinance transaction; per the stamping of 

Refinance on the face. of the Deed of Trust, and the .:¡i

f')

i
h1

f::l

26
additional consumer funds he received.

4
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--

26. Between January to February 2007, M & I Bank violated the Home Ownership

2 and Equity Protection Act, 15 U.S.C. § 1639 (hereinafter H.O.E.P.A) when qualifying this 71-

3
year-old Plaintiff for $2,375.00 monthly interest, adjustable, when M & I bank themselves

4
qualified him to pay this amount upon a "$1 amonth" income, as proffered by and written to

5

6
underwriting by aM & I Bank employee.

7 21. M & I Bank clearly knew the requirements ofH.O.E.P.A yet refused to follow it

8 in this transaction, for their profit and gain.

9 28. Since M & I Bank refuses to follow R.E.S.P.A and plainly answer Plaintiff's

10
.

well-written Qualified Written Requests (QWR), it appears to Plaintiff on information and

. belief, that M. & I. Bank has securitized and/or sold this lóan for consideration to another
11

12

13

unknown party. M & I Bank has repeatedly refused to answer this simple discovery question

14
over six months: Who is the Holder in Due CourselReal Party of Interest to this transaction?

15 29. arily a Holder in Due Course can be a Real Party of Interest in any real estate

16 . Chain of Title.

11 30. Only.a Real Party of Interest can plead and defend in this Court per 16 ARS.

Rules of Civil Procedure, Rule 17(a).
18

19
31. Thisrefusa1 of Defendants to answer Plaintiff's multiple RE.S.P.A. QWRs has

20

21
led Plaintiff, upon information and belief, to make in response to this default the following,

22. lack of Real Party of Interest allegations. Simple obedience to R.E.S.P.A by Defendants would

23 have eliminated this unnecessary confusion for Plaiiitiff. and this Court. Such 6~months

24 . evasiveness by Defendants' has hindered Plaintiff in creating brevity from proper discovery,

25
and has damaged Plaintiff well beyond the $2,000 statutory R.E.S.P.A fines of each. and every ~

i(j

~
~
~

26
such violation of non-disclosure. Even if the original Real Party of Interest is found, their

5
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1 assignee is not and cannot be a Holder in Due Course, since the assignee knowingly bought the

2 transaction in default, dispute, and dishonor.

3
32. Defendants' evasiveness has caused repeated unnecessary emotional distress

4

5
upon this retiree Plaintiff as well, as the parties repeatedly threaten non-judicial foreclosure as

6
punishment for asking. Defendants should respond to the R.E.S.P.A. questions first.

7 Defendants should first correct the. violations of law first,. before initiating any non-judicial

8 administrative foreclosure proceeding.

9 33. By January 2009 in a rapidly deteriorating economy, Plaintiff had used up his

10 bank savings from the refinance. Plaintiff has been trying to sell the beautiful property for two

years in à severely declining real. estate market; to save his original lot equity, and every

11

12

. Holder in Due Course involved.
13

14
34. In the spring of 2009, Plaintiff approached M & I to do a 'workout plan', who

15 refused to do anything reasonable in light of Plaintiff's current income. This especially

16 considering that M & I grossly violated H.O.E.P.A. to begin with.. And would normally ti:y to

17 mitigate that.

18

19

35. This violation of H.O.E.P.A. was also a separate state violation of the Arizona

20
Consumer Fraud Act, A.R.S. §§ 44':' 1522, .et seq. ("A~C.F.A. "J.

21
36. In May 2009, Plaintiff discovered that within the Refinance portion of this loan,

M& I bank had failed to properly disclose the material notices and terms of the loan in

Material Breach to Truth-In-Lending, 15 U.S.C. § 1635 et. al.

22

23

24 ß. TILA Rescission

25

26
a:l)n
;!;

~

6
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25

26

~ w

1 37. 15 U.S.C. § 1635 (f) et. seq. allows Obligor a timely 3-year Notice of Rescission

2 on the Refinance portion of a loan, and when rescinded voids any security interest (Deed of

3
Trust) per § 1635 (b).

4

5
38. On June 4th, 2009 Plaintiff pursuant to TILA, rescinded the Refinance portion of

6
the transaction by certified mail notice to M & I Bank. (Exhibit B).

7

8

ill. Material Breach Rescission

39. Wholly regardless of Truth-In-Lending Rescission, separately in May 2009,

9 Plaintiff also discovered that M & I Bank failed to properly disclose the matenal notices, and

10
tenns of the loan, violated regulatory laws such as H.O.E.P.A and other rescission precedents...

11

All actions are separate state-related Matenal Breaches of Anzona's Consumer Fraud Act
12

13

(A.C.F.A.).

14
40. Severaiiy, Plaintiff rescinded on June 4th, 2009 for these violations as well.

15 (Exhibit B, paragraphs 3-5). .

16 IV~. Undisclosed Real Party of Interest is not in Court per R.C.P.17(a)

17 4 i. Defendà.nt M & I Bank is known to be heavily involved in undisclosed
18

securitization of borrowers. signatures on mortgage loans. Numerous SEC. 8-K and i O-K .

filings of M & I. document these securitized, multiple-entity relationships. Defendant M & I
20

21
Bank has repeated refused to disClose which specific. entities filings are involved.

22. 42. As a viohition of A.C.F.A. against the interests of Plaintiff, on information and

23 belief to date, Defendant M. & i failed to disclose the hidden 
securitization of the borrower' s

24 signature, and/or the sale-for consideration of the loan toa third unknown party. This portion

of the note contraCt was. i;iot known nor disclosed to Plaintiff, and misrepresented and
U.l

(,
?i:

~
7
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1 concealed by this Defendant. The unknown Real Party of Interest failed. to disclose these

2
particulars of the loan as well.

43. M & I Banknone-the-less, instead of correctliig the misrepresentation, legal, and

fatal regulatory breaches they knew about, after being noticed in writing on June 4th, 2009,

purposely recorded a non-judicial foreclosure on June 5th, 2009 with Defendant Folks &

3

4

5

6

7 O'Connor.

8 v. Successor Trustee lackS Chain of Title from Holder in Due Course

9 44. Successor Trustee, debt çollector Folks & O'Connor also well knew about the

June 4th, 2009 Rescission, both in writing and verbally, before filing their Notice of Trustee

Sale, but went ahead and recorded it anyway in the public records on June 5th, 2009 to preserve

10

11

12

13
their fees, percentages, and their profitable business relationship with M & I Bank.

14
45. By proceeding on a previously rescinded loan, Folks & O'Connor breached their

15 . Trusteeship. (A courtesy-notice conversation was recorded, pre-filing with tliemon June 5th,

16 . 2009). .

17 46. Defendant Folks & O'Connor conspired with M & I in Breach, to damage

18
Plaintiff needlessly anyway, by rush the clock on non-judicial foreclosure on a disputed, void

19
security interest.

20

21
47. Defendant Folks & O'Connor lacks Clean Hands.

22
48. Defendant Folks & O'Connor thereby is in Breach.

VI. No Defendant is a Holder in Due Course for Standing per R.C.P~ 17(a)23

24 49. After these events, between June 2009 and August, 2009, M & I Bank

nonetheless; instead of correcting the mounting misrepresentation, legal, and fatal regulatory

i1'J.)o
~~
~

25

26

8



2

3

4

5

6

7

8 51. Kondaur's CEO Joe Daurio claimed in Kondaur's 'newsletter' in April of 2009:

9 "....a loan is scràtch-ånd-dent for any of the following three reasons: loan performance _ the

10 loan is either in default or was previously in default; a loan where a regulation 

was violated
11

in the origination process; or for underwriting reasons that involved fraud" (Exhibit D _
12

"Scratch-and-dent Loan Market Offers Outlet", page 2).
13

52. Kondaur knowingly, proudly, and purposely, purchases notes throughout the
14

15 country with regulatory and fraud violations. Kondaur advertises itself as doing the same in

16 the local newspapers such as LA Times and Orange County Register~

17 53. . If Kondaur Capital Corporation did in fact actually buy the disputed Note,

18
instead of just servicing it, on information and belief, Plaintiff estimates that Kondaur's

19
purchase was between $170,000-$219,000 dollars, perhaps less, based on Kondaur's boasted .

20

. "Pennies on the Dollar" enterprise and advertising, and their foreknowledge of regulatory

21

22 violations and rescission, dispute, et. al. in this loan. Kondaur and M & I Bank has refused this

23 disclosure to Plaintiff in violation of the RE.S.P.A. QWR.

24 54. Kondaur aids, abets, and furthers M & I's scheme 

of wiping awayaiiy chance to .
25 rectify and prosecute regulatory violations, nllsrepresentations, and breaches; with the use of .

26
. Kondaur's employees affectionaiiy called 'Combat Loss 

Mitigatiors' . These Combat

~ ~.

breaches they knew about, instead sold M & I's Servicer's rights to a Delaware corporation

cal1ed Kondaur Capital Corporation, operating out of California.

50. Amazingly, Kondaur Capital Corporation boastfully advertises itself on its

internet home page "Welcome to Kondaur Capital Corporation" as 'buying' notes with "Loans

with origination fraud", and "Loans with regulatory violations". (Exhibit C). for according

to their 4-08-09 Kondaur's newsletter, "Pennies on the Dollar".

9
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19 .

20

21

22

23

24

25

26

Mitigatiors repeatedly threaten homeowners with Arizona Non-judicial foreclosure process and

short dates; to badger weary homeowners to just ignore the disputed breaches and claims, and

take a 'cash settlement' to abandon their home, its equity, and the homeowner's regulatory and

F.D.C.P.A. disputes.

55. Kondaur conspired With M& I Bank and all other Defendants to profit greatly

with their 'Pennies on the Dollar' enterprise with M & I Bank and other Defendants.

56. Kondaur conspired other Defendants to quickly liquidate the homeowner out of

his remaining property, leaving Defendant out on the street, without the security of a lifetime's

work of assets.

57. To aid this regulatory-violating scheme, Kondaur moralizes to the homeowner

during every call to drop their claims and 'go out and rent a place' and 'get on with your life'. .

58. Although this Plaintiff homeowner has $170,000 of his retirement earnings tied

. up in the property, Kondaur repeatedly offered Plaintiff $5,000 for future 'rent', thereby

concealing these fraud and violations of A.C.F.A.and H.O.E.P.A. et. al., insuring they will

never be adjudicated in court.

59. Kondaur assumed the Servicing and Debt Collection of this Note by letter notice

to the Plaintiff dated July 31st, 2009. (Exhibit E).

60. On Áugust 18th, 2009, Plaintiff sent this new servicer, Kondaur a QWR

requesting information; pririiarily to document who is àctually is the Real Party of Interest, and

if that Party is a Holder in Due Course.

61. Servieer Kondaur is required by law to answer this QWR and as debt collector,

not to repOrt any negative credit information during the answer time, usually 60 business days

per R.E.S.P.A. and 
per Kondaur's own letter notice to Plaintiff.

I
10
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1 62. Konclaur as of the September 8th 2009 date of this complaint has not answered

2 .
this QWR, since assuming service of this account.

3
63. Kondaur violates R.E.S.P.A. and thereby A.C.F.A. in negatively reporting and

4

5
pursuing a disputed non-judicial foreclosure, when they haven't eVen attempted to answer this

6
QWR yet, to the determent of Plaintiff.

7 64. Kondaur has not sent an Assignment of Beneficial Interest to Defendant, yet

8 wishes to take his house.

9 65. Upon information and belief, Defendant servicer Kondaur Capital Corporation of

10 Delaware likely does not even own the loan.

66. One of the 43 other Kondaur Trusts, entities, LLCs located in Delaware and . .
11

12

13

foreign nations may have 'bought' the loan.

14
67. Kondaur has not answered Plaintiff's QWR questions about any of these entities

15 either.

16 68. Because neither M & I nor Kondaur has answered their separate QWRs, Plaintiff

17 . uses the term 'Kondaur' in describing a plethora of 44 entities and their concealed relationships

18
and inter-workings, presently unknown to Plaintiff and this CoUrt. All of the entities appear to

19.
have the word "Kondaur" within their name, from a search of the Delaware Corporation

20

21
Commission. (Exhibit F). Only one out of the 44 entities, Kondaur Capital Corporation, a

22
debt collector/servicer, is registered to do. business in Arizona at the Arizona Corporation

23 Commission.

24 69. As of September 8,2009, a day before their attempted non-judicial foreclosure

'at the courthouse entrance' on September 9th, 2009, Kondaur has not sent Plaintiff any copy of ~a

ï

25

26

11
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4 'if

1 a Assignment, for Plaiiitiff to even know who actually is a potential Holder in Due Course of

2 this matter.

3
70. Nonetheless, neither Kondaur nor any of its labyrinth èntities can never be a

Holder in Due Course, even if they paid 'pennies on the dollar' or considerable more
4

5

6
consideration for the Note, as they knowingly violated Arizona's Uniform Commercial Code,

7 A.R.S. 47 § 3302, in any purchase from M & i.

VII. Holder in Due Course limited by ARS 47 § 3302

71. ARS 47 § 3302 defines a Holder in Due Course as follows: "Holder in due

course requires that the 2. The holder took the instrument: (a) For value; (b) In good faith; (c)

8

9

10

11

Without notice that the instrument is overdue or has been dishonored or that there is an

12

13
uncured default with respect to payment of another instrument issued as part of the same senes;

14 (d) Without notice that the instrument contaiIis an unauthonzed signature or has been altered;

15 (e) Without notice of any claim to the instrument descnbed in section 47-3306; and (t)

16 Without notice that any paMr has a defense or claim in recoupment described in seetion

17 47-3305, subsection A."

18
72. Blacks Law Dictionary defines a Holder in Due Course as follows: A holder in

19

20
due course is a person who takes a negotiable instrument, such as a promissory notè, for value

21
without knowledge of any apparent defect in the instiiiinent nor any notice of dishonor.

22 (Black's Law Dictionary 2nd Pocket ed. 2001 pg.322).

73. Since April to August 2009, Kondaur knowingly advertised for loanS with these23

24 same exact known defects of dispute, defect, uncured default, and notice of dishonor; to M & I

Bank:.
;00

I

26
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1 74. . Kondaur, or its assigns, by knowingly 'purchasing' a loan on July 31st, 2009 with

2
known disputes, dishonor, defects, or defenses voids any claim by Kondaur as a Holder in Due

3
Course whatsoever.

4
75. None of the Defendants are a Holder in Due Course.

5

6
76. Only a Holder in Due Course has standing as a Real Party of Interest in this

7 court.

8

9

VLLI. Defendants lack Good Faith

77. Such a purchase, with purposely known and documented. disputes, dishonor,

10
and/or defects,. purposely pursued for extraordinary profit, lacks any Good Faith by

11

Defendants.
12

13

78. This lack of Good Faith by Defendants has caused Plaintiff needless emotional

14
distress.

15 79. This lack of Good Faith by Defendants has caused Plaintiff unnecessary

16 damages.

17 IX. Defendants lack Clean Hands in this Transaction

is
80. Such a purchase with disputes, dishonor, and/or defects known and documented

19
beforehand, purposely stalked for profit, also lacks Clean Hands by all Defendants.

20

21
81. Defendants' lack of Clean Hands. in this transaction has caused Plaintiff

22
unnecessary and substantial worry and emotional distress.

23 82. Defendants' lack of Clean Hands in this. transaction has also caused Plaintiff

24 time-delays and unnecessary damages.

25
83. On or about June 5th, 2009, Folks and O'Connor, as Trustee filed a Notice of

Trustee Sale. The sale is scheduled for September 9th, 2008 at 9:05 a.m. at the main entrance. . ~:tin
'1)0

æ
~

26
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1 to the Pinal County Superior Court Building. A true and correct copy of the Notice of Trustee

2
Sale is attached hereto as (Exhibit G) and incorporated herein.

3
84. Ths Plaintiff has asked for proof of all documentation regarding his original

4
executed loan documents and assignments. Despite repeated attempts to M & I Bank for a

5

6
complete copy of original executed loan documents and assignments were never received by

7 the Plaintiff.

8 85. The Plaintiff also asked for proof of all Assignments of his Mortgage and

9 . Promissory Note from Defendant Kondaur. Despite numerous attempts. to M & I, Kondaur,

Folks & O'Connor, et. al., the Plaintiff still has no proof that Kondaur is the Holder in Due
10

11

. Course without dishonor or defect.

12

X. Defendants'F.D.C.P.A. violations
13

14
86. From January 2009 to August 2009, Defendants M & I, Kondaur, Folks and

15 O'Connor, sent the Plaintiff several letters. These letters falls under the Fair Debt Collection

16 Practices Act a Federal Law, which prohibits the use of "abusive, deceptive, and unfair debt

17 collection practices by many debt collectors". 15 U.S.C. § 1982.

18 87. By their admission, Kondaur, Folk & O'Connor, et. al. each are a "debt
19

collectot' pursuant to 15 U.S.C. § 1692(a)(6).
20

21
88. There are numerous violations of the FDCP A in the Defendants'

22 communications. First, the communication must state the name of the actual creditor. The

23

24

recent letter incorreètly states that. the creditor is Kondaur Capital Corporation. Kondaur

Capital Corporation is nothing but a Servicer, according to Kondaur's own August 4th, 2009

25

26 .

letter. (Exhibit H). Chain of Title is unrecorded, deficient, and illegal.

14
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89. The July 31st 2009 Kondaur letter states that, the firm will assume the debt to be

2
valid unless you, within thirty days after receipt of this notice, dispute the debt in writing. If

3
there is a dispute in writing, then the firm promises to obtain VERIFICATION OF THE

4
DEBT, the DefendaIit's representative promises to provide the Plaintiff with THE NAME

5

6
AND ADDRESS OF THE ORIGINAL CREDITOR, IF IT is DIFFERENT FROM THE

CURRENT CREDITOR.7

8 90. Despite the Plaintiff's Qualified Written Requests on August 18th, 2009, there

9 has received no written answer from Kondaur or any of the Defendants.

10 91. The Plaintiff's August 17th, 2009 dispute under F.D.C.P.A. has also been

ignored. A true and correct copy of the August 17th, 2009 Letter is attached hereto as (Exhibit

I) and incorporated herein.

11

12

13

14

15 COUNT I

16 BREACH OF CONTRACT

17
(All Defendants)

18
92. Plaintiff realleges and incorporates the foregoing allegatioiis in the Complaint as

19
if fully set forth herein.

20

21
93. . Plaintiff and Defendants entered into a variety of agreements, as set forth more

22
fully above.

23 94. Defendants breached all of the agreements.

24 WHEREFORE, based upon the foregoing, Plaintiff's pray for judgment against Defendants, as

25 follows:
iOO

n'
~
=
~

26
A. For such actual and consequential damages as may be proved at the time of trial;

15
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1 B. For Plaintiff's taxable costs and reasonable attorneys' fees pursuant to A.R.S. §

2.

3

12-341.01 and the actual documents.

C. And for such other and further relief as this Court deems just and equitable.
4

5 COUNTll

6 VIOLATION OF THE ARIZONA CONSUER FRAUD ACT

7
(AU Defendants)

8

9
.95. Plaintiff realleges and incorporates the foregoing allegations in the Complaint as

if fully set forth herein.. .
10

11
96. The Defendants' above-described actions constitute violations of the Arizona

12 Consumer Fraud Act, A.R.S. §§ 44-1521, et seq. ("ACFA").

13 97. As a result of the Defendants' violations of the ACFA, the Plaintiff suffered

14
damages in an amount to be determined by this Court.

98. Defendants made all the misrepresentations described above with the intent and
15

16

17
purpose of inducing Plaintiff into signing an agreement for refinancing and did not provide the

18
appropriate closing documents required by Arizona and Federal law.

19 ...,,99. The Plaintiff 
was unaware that the representations described above were false.

20 100. The Plaintiff acted. in reasonable reliance on the representations to his detriment.

21
101. The above acts by Defendants constitute consumer fraud in violation of Arizona

22
Consumer Fraud Act, A.R.S. §§44-1521 et seq.

23
102. In violating the ACFA, the Defendants acted with an evil mind, intending to

24

25
injure the Plaintiff or consciously disregarding the substantial risk that their conduct would

26
cause significant harm to the Plaintiff.

rJi

o
~

@
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1 103. The Plaintiff is therefore entitled to recOver actual and punitive damages

2
104. WHEREFORE, the Plaintiff prays thatthis Court award them:

3
Actual, consequential, incidental, and punitive damages;a.

4
b. Attorneys' fees pursuant to A.RS. § 12-341.01:

5

c. Costs;
6

7 d. All applicable interest; and,

8

9

Such other relief as this Court deems just and equitable.e.

COUNTm

10
(TRUTH IN LENDING ACT, 15 U.S.C. § 1601 et seq.)

11

(All Defendants)
12

13

105. Plaintiff repeats, re-alleges, and incorporates by reference the foregoing
14

15
paragraphs.

16
106. Defendants failed and refused to give a copy of their alleged assignment of the

11 Deed of Trust to Plaintiff. Defendants have transferred title of their real property to an

18 unknown to Plaintiff party.

107. Defendants materially violated TILA 15 U.S.C. § 1635 and Rt8lÛatIQl1 Z §19

20
226.18 which require a creditor to disclose among other things, Annual Percentage Rate

calculated using the methods prescribed in the Regulation Z, the amount financed, and the total

21

22

23
finance charge.

24 108. Defendants violated the TILA 15 U$.C. § 1635 and Regulation Z § 226.23

25 which require a creditor to give the notice of right of rescission to the consumer.
in
("¡

~

m
t:1

26
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1 109. Defendants all have violated TILA 15 U.S.C. § 1635 (b), which require the

2
creditor to void within 20 days, the secunty interest (Deed of Trust) on the refinance part of the

3
transaction, apparently all of it per the Recorded Deed of Trust document.

BO. Defendants all have violated TILA 15 U.S.C. § 1635 (b), which require the
4

5

6
creditor failed within 20 days to refund the interest and fees paid by Plaintiff, on the refinance

7 part of the transaction, apparently all of it per the Recorded Deed of Trust document.

8 111; Defendants may have violated other provisions of TILA. This allegation will be

9 supplemented after discovery.

10
112. Defendants may have violated other statutes and regulations. This allegation will

11

be supplemented after discovery.
12

113. Had Defendants made the full disclosure as required by TILA, Plaintiff would

14
not have entered into the unconscionable financing arrangement.

15 114. Plaintiff has been .harmed and suffered. actual damages proximately caused by

16 the conduct of Defendants.

17
WHEREFORE, Plaintiff requests. that judgment be. èiitered against Defendants as

18
follows~

19
A.Judgment canceling or rescinding the contract and restoring the parties to the status

20

21
quo ante;

22 B. Plaintiff be awarded actual damages suffered as a result of Defendants' conduct;

23 C.. Judgment for Plaintiff's attorneys' fees and costs;

D. Interest on thé judgment rendered herein at the maximum lawful rate from the24

25 date of its rendition until paid in full; and

26
E; Such other and further relief as this Court deems just and proper.

18
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1

2
COUNT IV

3
(HOME OWNERSHIP AND EQUITY PROTECTION ACT, 15 U.S.C. § 1639)

4

(All Defendants)
5

6
115. Plaintiff repeat, re-allege and incorporate by reference the foregoing paragraphs.

7 116. The transaction described above is actually a HOEPA mortgage as defined in 15

8 u.s.c. § 1602(aa).

9 117. Defendants violated the disclosure requirements for a HEOPA mortgage as set

10 forth in 15 U.S.C. § l639(a).

11

U8. Defendants violated 15 U.S.C. § 1639(h) which prohibits a creditor from
12

13
engaging in a pattern or practice of extending such credit to a consumer based on the

14
consumer's collateral if, considering the consumer's current and expected income, current

15 obligations, and employment status, the consumer will be unable to make the scheduled

payments to repay the obligation.16

17 119. Plaintiff has been harmed and suffered actual damages proximately caused by

18
the conduct of Defendants.

19
120. Defendants knew or should have known about Defendants' failures to comply

20
with the TILA and HOEPA.

21

22
121. Defendaiits are liable for Plaintiff's claims arising out of Defendants' failure to

23 comply with the TILA and HOEP A.

24 122. WHEREFORE, Plaintiff request that judgment be entered against Defendants as

follows:2S

26

19
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

..e w

A. Judgment canceling or rescinding the contract and restoring the parties to

the status quo ante;

B. Restore ownership and title of the subject property to Plaintiff;

C. Judgment that Plaintiff be awarded actual damages suffered as a result of

Defendants' conduct;

D. Judgment for Plaintiff's attorneys' fees and costs;

E. Such other and further relief as this Court deems just and proper.

COUNT V

(QUIET TITLE. A.R.Sa § 12-1101. et seq.)

(All Defeii~ants)

. 123. Plaintiff repeat, re-allege and incorporates by reference the foregoing paragraphs.

124. Plaintiff is credibly informed and believes that Defendants tnake some claim

adverse to Plaintiff.

\ 125. The DefendantS allege that they are the holder and owner of the Promissory Note

and Deed of Trust on the Property.

126. The attached Deed of Trust does not identify servicer Kondaur as the Real Party of
20

21

22

23

Interest.

127. There is no reference to the Defendant debt collector Kondaur Capital Corporation

in the recorded chain of title or interest.

24 128. No Real Party of Interest is before this court, except Plaintiff.-

25

26

129. No Defendant whatsoever isa Holder in Due Course in the transaction. rJ)

n
'j)o

~
!i

1:11;j

130. There is no proof of any Chain of Title by a Holder in Due Course.

20
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1 138. Accordiiig to the Fair D~bt Collection Practices Act, 15 U.S.C. § 809(b), "if the

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

consumer notifies the Debt Collector in writing within the thirty-day period (of

receiving the initial communication), that the debt, or any portion thereof is

disputed, or that the consumer request the name and address of the original

creditor, the DEBT COLLECTOR SHALL CEASE COLLECTION OF THE

DEBT OR ANY DISPUTED PORTION THEREOF, UNTIL THE DEBT

COLLECTOR OBTAINS VERIFICATION OF THE DEBT...."

139. Despite the written request, the proper action was never taken by Kondaur, Folks

& O'Connor, nor any other Defendants.

140. Kondaur has failed and refused to stop collection of the debt.

141. Folks and O'Connor has failed and refused to stop collectlon of the de~t.

142; M& I Bank has failed and refused to stop collection of the debt.

143. All other Defendants corpomte and individual have failed and refused to stop

collection of the debt.

144. WHEREFORE, Plaintiff request that judgment be entered against Defendants as

follows:

a. Judgment establishing violation of the Fair Debt Collection Pmctices Act;

b. Judgment for Plaintiff's attorneys' fees and costs;

c. Such other and further relief as this Court deems just and proper.

COUNTvm

VIOLATION OF ARIZONA ASSIGNMENT AND SATISFACTION OF

MORTGAGE LAW AND INVALID DEED OF TRUST

rJi

. f1
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1 (All Defendants)

2
145. Plaintiff repeats, re-al1eges, and incorporates by reference the foregoing.

3
paragraphs.

4
146. There is no proof of any assignment, trust, or successor interest by a Holder in Due

5

6
Course.

7 147. M& I's Assignment of Trustee and Notice of Trustee Sale was deviously recorded

8 after the TILA § 1635 Rescission causing the source document, the Deed of Trust

9 to void for assignment or Trustee's sale.

10
148. The loan was in default at the time of the alleged transfer.

11

149. The loan was rescinded at the time of the alleged transfer and recorded notice.
12

13
150. The Deed of Trust is being held after the alleged "sale" to the assignee to the trust.

14
151. Kondaur C~pital Corporation cannot take an equitable assignment of a Deed of

15 Trust because it is not a Holder in Due Course.

16 152. No other Defendant listed here can take an equitable assignment of a Deed of

17 Trust when it is not a Holder in Due Course.

18
153. A.R;S. § 33-420(A), states that (a) person purporting to claim an interest ~ or a

lien or encumbrance against, real property, who causes a document asserting such claim to be,
19

20

21
recorded in the office of the county recorder, knowing or having reason to know that the

22
document is forged, groundless, contains a material misstatement or false claim or is otherwise

23 invalid is liable to the owner or beneficial title holder of the real property for the sum of not less

24 than five thousand dollars, or for treble the actual damages caused by the recording, whichever is

greater, and reasonable attorney fees and costs ófthe action. . iOO

~::
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1 154. Arizona Law requires that no estate shall be conveyed unless the conveyance is

2

3

by an instrument in writing, subscribed and delivered by the 
party disposing of the estate.

Every deed or conveyance of real property must be signed by the grantor and155.

4

5
must be duly acknowledged before some officer authorized to take acknowledgments.

6
156. A party causing an invalid document to be recorded must know or have reason to

7 know under A.R.S.§ 33-420 that the documentisinvalid.

8 157. It would be impossible, under the circumstances of this and thousand of other

9
cases across the country, in which the Defendants have been judicially estopped from moving

10 forward with Foreclosure or Trustee sales, based upon their inability to show that they are the

11

true beneficiary/owner under the Deed of Trust, to state that the Defendants did not know or
12

13

.have reason to know that the post-rescission Substitution of 
Trustee and Notice of Trustee Sale

were invalid on their face.
14

15 158. Real Chain of Title as of this date is unrecorded, deficient, and illegal per

16 Defendant Kondaur's own admission letter. (EXIllBIT H).

17 159. Chain of Title is not complete, nor can it ever be due to a lack of a Holder In Due

18
Course. All actions in default and dishonor were knowingly and intentionally entered into by

Defendant buyers.

WHEREFORE, Plaintiff requests that judgment be entered against Defendants as follows:

19

20

21

22 a. Judgment ordering that the Trustee Sale be cancelled immediately;

23 b. Judgment barring and forever estopping Defendants from having or

24 claiming any right or title to the Property adverse to Plaintiff;

25
Judgment for Plaintiff's attorneys' fees and costs;c.

iCll

in
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~

26
d. Such other and further relief as this Court dooms just and proper.
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1

2
COUNT IX

3

4
ßNTENTIONAL INFLICTION OF EMOTIONAL DISTRESS)

5
(All Defendants)

6
160. Plaintiff repeats, re-alleges, and incorporates by reference the foregoing

7 paragraphs.

8 161. Defendants' actions described above were extreme and outrageous.

9 162. Defendants either intended to cause Plaintiff emotional distress or recklessly

10
disregarded the near certainty that such distress would result from their conduct.

11

163. Plaintiff sustained severe emotional distress as a result of defendants' conduct.

12

13

164. Defendants conspired to act in a manner, which caused Plaintiff's emotional

14
. distress.

15 165. Defendants conspired to coerce him into relinquish his claims and his equity.

16 WHEREFORE, Plaintiff request that judgment be entered against Defendants,

17
jointly and severally, as follows:

is
. Judgment that Plaintiffbe awarded general damages suffered as a result ofa.

19

Defendants' condlict;
20

21
b. Punitive damages as appropriate to punish and deter Defendants from

22 engaging in similar conduct in the future;

23 Judgment for Plaintiff's attorneys' fees and costs;c.

24 d. Interest on the judgment rendered herein at the maximum lawful rate from

the date of its rendition until paid in full; and
00

n
;e

=

~

e. Such other and further relief as this Court deems just and proper.

25
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2
COUNT X

3
FRAUD - MISREPRESENTATION AND CONSPIRACY

4

(ALL DEFENDANTS)
5

6 166. Plaintiff realleges and incorporates by reference all prior paragraphs as if fully

7
set forth herein.

8

9
.. 167. Defendants made certain representations and omissions to Plaintiff, including,

10

but not limited to those set forth more fully above.

11
168. The representations and omissions above, among others, were false.

12 169. The representations and omissions above, among others, were material, among

13
other things, to Plaintiff.

14
170. Defendants made these and other representations and omissions with knowledge

15
oftheIr falsity.

16

17
171. . Defendants made these representations and omissions to induce Plaintiff to enter

18.
into business with Plaintiff.

19 . 172. Defendants worked tôgether to overwhelm Plaintiff with unconscionable. actions,

20 threats, ignoring of known laws, false information, and false letters to weary Plaintiff's resolve

21 to rectify these misrepresentations, frauds, and regulatory violations.. .
22

173. Plaintiff was not aware that Defendants' representations and omissions were

23
false.

24

25
174. Plaintiff relied on the truth of Defendants' representations and omissions.

26
i£lio

~
l~
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175. Plaintiff had no reason to question the truth of Defendants' representations and

2 omissions.

3
176. Plaintiff has been injured by Defendants' misrepresentations in an amount to be

4
proven at trial.

5

6
A For such actual, consequential and punitive damages as may be proved at the

7

8

time of trial;

B. For Plaintiff's taxable costs and reasonable attorneys' fees pursuant to AR.S.

9 § 12-341.01;

10 c. For costs of collection after judgment; and

11

D. Such other and further relief as the Court deems just and necessary~
12

13
COUNT Xl

14

15
CONVERSION/CIVIL THEFT

16 (All Defendants)

17 177. Plaintiff realleges and incorporates by reference all prior paragraphs as if fully

18 set forth herein.

19
I.I8.. Defendants have . intentionally seized, held, or otherwise interfered with

Plaintiff's beneficial use of his Pr"Operty without legal justification or privilege.

179. By their conduct, Defendants have converted the property of Plaintiff for their

20

21 . .

22

23
own use, or they. hold the . property for the beneficial use of some third party unknown to

Plaintiff.

27

..
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180. Defendants' actions have proximately caused Plaintiff to suffer immediate and

2
irreparable harm for the loss of its rightful property, among other elements of economic injury

3
and harm.

4
181. Defendants' actions were deliberate, harmful, wanton and in bad faith, and such

5

6
conduct supports an award of punitive dairiages.

182. Unless Defendants are enjoined from future acts of theft and conversion, Plaintiff7

8 will be irreparably harmed.

9 WHEREFORE, based upon the foregoing, Plaintiff prays for judgment against

10 Defendants, as follows:

11

12

A. For such actual, consequential and punitive damages as may be proved at the
time of trial;

13 B. For Plaintiff's taxable costs and reasonable attorneys' fees pursuant to A.R.S.
§ 12-341.01;

14

15 C. For costs of collection after judgment.

16

17
COUNT XII 

VIOLATION OF THE UNIFORM COMMERCIAL CODE

AS DEFINED IN A.R.S. 647-3100,647-3302. et. aL and ARIZONA'S.RECORDING

STATUTE

18

19

21
(All Defendants)

22

183. Plaintiff realleges and incorporates by reference all prior paragraphs as if fully

set forth herein.

iOO
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1 184. The promissory note referred to in the Deed of Trust, in the Substitution of

2 Trustee and the Notice of Trustee's Sale, is a negotiable instrument, governed by A.R.S. §47-

3
3104(a), (b) and (e).

4

5
185. Plaintiff allege that Kondaur Capital Corporation and other defendants do not

6
meet thedefinition of a Holder in Due Course under A.R.S. § 47-3302.

7 186. Defendants lacking Holder in Due CourSe status are not entitled to enforce the

8 Deed of Trust, and, therefore, cannot legally go forward with the Trustee Sale in any fonn.

9 187. Arizona's recording statute requires that all conveyances of real estate be

10
acknowledged and recorded by real parties. A.R.S. § 33-412.

11

188. The Chain of Title is irrevocably breached by the lack ofa good-faith, Holder in

12

Due Course in this transaction.
13

14

is

WHEREFORE, based upon the foregoing, Plaintiff asks for the folloWing relief:

A. Cancellation of the Trustee Sale;

16 B. For such actual, consequential, and punitive damages as may be proved at the

time of trial;
17

18
C. For Plaintiff's taxable costs and reasonable attorneys' fees pursuant to A.R.S.

§ 12-341.01;

19

20
D. For costs òf collection after judgment.

21
COUNTXlll

22
CIVIL RICO 

(All Defendants)
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189. Plaintiff realleges and incorporates by reference all prior paragraphs as if fully

2 set forth herein.

3
190. Defendants and their DOE agents are "persons" as defined by Statute.

4
191. The consp~y, the subject of this action, has existed from circa November

5

6
2006 to the present, with the injuries' and damages resulting therefrom being continuing.

7 192. Defendants 'actions and use of multiple corporate entities, multiple parties, and

8 concerted and predetermiiied acts and conduct specifically designed to defraud Plaintiff

9 constitutes an "enterprise" ,; with the aim and objective of the enterprise being to perpetrate a

10
fraud upon the Plaintiff through the use of intentional nondisclosure, material

11

misrepresentation, ánd creation of incomplete and fraudulent loan documents.
12

13

193. Each of the Defendants is an "enterprise Defendant".

14
. 194. As a direct and proximate result of the actions of the Defendants, Plaintiff has

15 and continues to suffer da.mages.

16

17 SUMMARY OF PLAINTIFF'S CAUSES OF ACTION
18

195. Plaintiff's main causes are as follows.
19

A. . Defendants violated several regulatory laws with impunity

20

over a course of years to date

B. Defendants attempted to cover up these violations with more'

violations of RE.S.P.A. and F.D.C.P.A law and Arizona's

non-judicial Foreclosure process.

C.' A newer Defendant, Kondaur knew of these regulatory
ii:ti

in

j
violations, disputes, defects, misrepresentations, and frauds

30
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upon the Plaintiff. Yet, to aid & abet original Defendant legal

dilemma and to profit well from them, went ahead and

purchased the Note anyway, so as to profit directly from the

reduced principle.

Defendants admittedly in their June 4th, 2009 letter, have

knowledge of actual buyers, Defendants Kondaur Venture X,

LLC and Kondaur Capital. Trust Series 2009-3 who are not

recorded in the Chain of Title on the Deed of Trust.

Because of break in the Chain of Title, any attempted

foreclosure by later Defendants on a faulty assignment is

fraud, illegal, conspiratorial, completely destroying Plaintiff's

property and peace.

These later Defendants cannot buy faulty notes, then claim to

be Holders in Due Course, per Arizona's U.C.C statutes

forbidding it.

Since none of the Defendants is a Holder in Due Course, none

of them are a Real Party of Interest in this transactioIi, and

title need to be permanently quieted against them.

23 Request for Emergency Temporary Restraining Order, Preliminary and Permanent

Injunction

25

26

7

8

9

10

11

E.

24

196. Plaintiff realleges and incorporates by reference all prior paragraphs as if fully

w

ï
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197. Plaintiff has learned that Defendants, their directors, officers, agents,

2 employees, attorneys and other persons in active concert with them or who are acting under

3
their direction, have been transfernng and disposing of Plaintiff's property.

4

5
198. Unless. Defendants, their directors, officers, agents, employees, attorneys and

6

7

any person in active concert with them or who are acting under their direction, are immediately

enjoined from making further improper disposition or use of the Property, and going forward

8 with an illegal Trustee Sale, llaintiffwill be irreparably harmed and suffer injury.

9
199. Plaintiffhas no adequate remedy at law to prevent further improper transfer, use

10
. or other disposition of the Property.

11

12

WHEREFORE, based upon the foregoing, Plaintiff asks for the following relief:

A. For a temporary order and order to show cause against all Defendants, their

13

14
. officers, directors, agents, employees, attorneys and any person in actual concert with them or

who are acting under their. direction, are immediately aiid temporarily enjoined for the time

16 period allowed under Rule 65, Ariz. R. Civ. P., from:

17
i.. Transfernng or otherwise disposing of 

the Property, as defined in the Verified

18
Complaint;

19
2. . Goiiig forward with the Trustee Sale,.scheduled for September 9th, 2009; and

20

3. Such other and further relief as this court deems just and necessary; aiid

22 4. An order disqualifying Folks and O'Connor from representing any party.

23 adverse to the Plaintiff, and,
4,"1'..

5. An order cancelling . the current Notice of Trustee Sale and post-rescission

Substitution ofTIustee involving Folks and O'Connor PLLC.
C4

I
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B. For a preliminary/permanent injunction against all Defendants, their officers,

directors, agents, employees,attorneys and any person in actual concert with them or who are

3
acting under their direction, are immediately and temporarily enjoined for the timepenod

4
allowed under Rule 65, Ariz. R. Civ. P., from:

5

6

7 Complaint;

1. Transferring or otherwise disposing of the Property, as defined in the Verified

8

9

10

2. Going forward with the Trustee Sale, scheduled for September 9th, 2009; and

3. Such other and further relief as this court deems just and necessary.

8DATED this

II

12

13

14

15

16

17

18

19

day of September 2009.

B .
ames McKinney

Plaintiff Pro Per
618 S. Wickiup Road

Apache Junction, Arizona 85119

a~o
~
m
ij::J
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I, James McKinney, under penalty of perjury, state, that I am a party to the above-entitled
litigation, that I have read the attached Verified Complaint and know the contents therein, and
the matters and things stated therein, are true and correct to the best of my knowledge,
information and belief.

DATED this .8' day of September 2009.
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DEED OF TRUST

DEFINITIONS.

Words used in multi pIe sections of this docwnent '.are defmed below and other words are defined in
Sections 3, 11, 13, 18, 20 and 21. Certain roles regarding the usage of words used in this document are
also provided in Section 16.

(A) "Security Instrument" means this document. which is dated February 07, 2007
together with all Riders to this document.

(B) "Borrower" is James H McKinney, an unmarried man

Borrower is the tnistor under this Security Instninient. Borrowet s mailing address is
618 South Wickiup, Apache Junction, AZ 85219 . .

(C) ''Lender'' is M&I Marshall & Ilsley Bank

Lender is a Corporation
organized arid existing under the laws of the State of Wisconsin
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Lender s mailing address is 770 N Water street
Milwaukee, WI . 53202
Lender is the beneficiaiy under this Security Instnnnent

(D) 'Trustee" is CHi:CAGO i'I'lLE INSURANCE COMPANY

2500 S POWER RD S'lE 101, MESA, AZ 85209

(E) 'tNote" means the promissoiy note signed by Boirower and dated February 07, 2001
The Note states that Borrower owes Lender Four Hundred Eight ThouSand Four Hundred

Fifty-Eight and O/lOOths Dollars

(U.S. $ 408,458.00 ) plus interest Borrower has promised to pay this debt in regular Periodic
Payments and to pay the debt in fun not later than March 01, 2037
(F) "Property" means the property that. is described l)clow under the heading "Tlansfer of Rights in theProperty. n . .
(G) "Loan" means the debt evidenced by the Note, plus interest, any prepayment charges and late charges

due under ~e Note, and aU swns due under this Security Instiument, plus interest.

(H) "Riden" means aU Riders to this Security Instrument that are executed by Boirower. The following
Riders are to be executed by Borrower (check box as appticableJ:

(iJ Adjustable Rate Rider 0 Condominium Rider 0 Secoiid Home Rider
o Balloon Rider 8 Planned Unit Development Rider 0 1-4 Family Rider

o VA Rider . Biweekly Payment Rider ( J Other(s) fspecifyJ

. Trustee's mailing address is

(I) ''AppUcable Law" means aU controlling applicable federal, state and local statutes, regulations,
ordinances and administrative rules and orders (that have the effect of law) as well as aU applicable final,

non-appealable judicial opinions. .
(J) "Community Association Dues, Fees,. and Assessments" means all dues, fees, assessments and other

charges that are imposed on Borrower or the Propérty by a condominium association, homeowners

association or similar organization.

(K) "Electronic Funds Transfer" means any t:mnsfer of funds, other than a transaction originated by
check. draft; or similar paper instrument, which is initiated thrOugh an electronic. tenninal, telephonic
instiiiment, computer, or magnetic tape so as to order, instruct, or authonze a financial institution to debit
or credit an acçounL Such term includes, but is not limited to, point-of-sale transfers, automated teller
machine transactions, transfers initiated by telephone, wire tniiisfers, and automated clearinghousetrans~. .
(L) "Escrow Items" means those items that are described in Section 3.
(M) "Miscellan~ous Proceeds" means any compensation, settlement, award of damages, or proceeds paid
by any third party (other than inSUIaJlce proceeds paid under the coverages described in Section 5) for: (i)
damage to, or destruction of, the Property; (ii) condemnation or other taking of all or any part of the
Property; (üi) conveyance in lieu of condemnation; or (iv) misrepresentations of, or omissions as to, the
value and/or condition of the Property.
(N) ''Mortgage Insurance" means insurance protecting Lender against the nonpayment of, or default on,
the Loan.

(0) "Periodic Payment" means the regularly scheduled amount due for (i) principal and interest under the
Note, plus (ü) any amounts under Section 3 of this Secmity IiIstrument
(p) ''RESPA'' means the Real Estate Settlement Procedures Act (12 U.S.C. Section 2601 et seq.) and its

implementing regulation, Regulation X (24 C.F.R. Part 3500), as~ey DUght be ended from time to
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time, or any additional or succeSsor legislation or regulation that governs the same subject matter.. As.used
in this Security Instrument, "RESPA" refers to all requirements and restrictions that are imposed in regard

to a "federaliy relatedmortgage loan" even if the Loan does not qualify as a "federally related mortgage
. loan" under RESPA.

(Q) "Successor in Interest of Borrower" means any party that has taken title to the Property, whether or
not that party has assumed Borrowet s obligations under the Note and/or this Security Instnunent

TRANSFER OF RIGHTS IN TIlE PROPERTY

This Security Instrument secures to Lender: (i) the repayment of. the Loan, and all renewals,

extensions and modifications of the Note; and (ü) the peifonnance of Borrowet s . covenants and

agreements under this Security Instrument and the Note. For this purpose, Borrower irrevocably grants and
conveys to Trustee, in trust, with power of sale; the following described. property located in the. County of Pinal

(Type of Recording 1urisdiction) £Name of Recording 1unsdiction)
PARCEL A, OJ!'BCORD OF SURVEY, RECORDED IN BOOK 17 OJ!' SURVEYS., PAGE 041
AND BOOK 17 OF SURVEYS, PAGE 205, BCORDS OJ!' P.INAL COUNTY, ARIZONA BEING
THE NORTH HALF OJ!' THE NORTHEAST QUARTER 

OJ!' THE SOUTHEAST QUARTER OF THE

'SOUTHWEST QUARTER OF THE SOUTHWEST QtJAR!1'ER OJ!' SECTION 22, TOWNSHIP 1
NORTH, RANGE 8 EAST, OF THE GILA AND SALT RIVER BASE AND MERIDIAN, PINAL

COUNTY, ARIZONA; EXCEPT ALL THE COAL, OIL, GAS AND OTBER HINERALDEPOSITS
AS RESERVED 0N'.l'0 THE UNITED STATES OF AMERICA IN THE PATENT TO SAID LAND.

Parcel ID Number: 103-04-05706 (covers more)
Parcel 103-04-057A.

Apache JUnction
("Property Address"):

TOGETHER WITH all the improvements now or hereafter erected on the .property, and all

easements, apPUrtenances, and fixtures now or hereafter 
a part of the property. All replacements and

additions shall. also be covered by this Security histnunent. All of the foregoing is referred to in this

Security Instrument as the "Property. " " .

BORROWER COVENANTS that Borrower is lawfully seised of the estate hereby conveyed and has .
the right to grant and convey the Property and that the Property is 1lJ1encumbered, except for encumbrances

of record. Borrower warrants and will defend general1y the title to the Property against all claims and
demands, subject to any encumbrances of record. .

nns SECUR1TY INSTRUMENT combines unifonn covenants for national use and Don-unifonn

covenants with limited variations by jurisdiction to constitute a.unifonn security instrument covering real
property.

UNIFORM COVENANlS. Borrower and Lender covenant and agree as follows:
i. Jlayment of Principal, Interest, Escrow Items, Prepayment Charges, . and Late Charges.

Borrower shall pay when due the principal of, and interest on, the debt evidenced by the Note and any
prepayment charges and late charges due under the Note. Borrower shall also pay funds for Escrow Items

xxxx2154 ~ McKinney, J
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pUrsuant to Section 3. Payments due under the Note and this Secunty Instrument shall be made in U.S..
currency. However, ifany check or other instrument received by Lender as payment under the Note or this
Security Instrument is returned to Lender unpaid, Lender may require that any or all subsequent payments

due under the Note and this Secunty Instrument be made in one or more of the following forms, as

selected by Lender: (a) cash; (b) money order; (c) certified check, bank check, treasurer's check or
cashiet s check, provided any such check is diawn upon an institution whose deposits are insured by a
federal agency, instrumentality, or entity; or (d) Electroriic Funds Transfer. .

Payments are deemed received by Lender when received at the location designated in the Note or at
such other location as may be designated by Lender in accordance with the notice provisions iri Section 15.
Lender may. retum any payment or partial payment if the payment or partial payments are insufficient to
bring the Loan current. Lender may accept any payment or partial payment insufficient to bring the Loan

current, without waiver of any rights hereunder.or prejudice to its rights to refuse such payment or partial

payments in the future, but Lender is not obligated to apply such payments at the time such payments are
accepted. If each Periodic Payment is applied as of its scheduled due date, then Lender need not pay
interest on unapplied funds. Lender may hold such unapplied funds until Borrower makes payment to bring
the Loan cwrent. If Borrower does not do so within a reasonable period of time, Lender shall either apply

such funds or return them to Borrower. If not applied earlier, such funds will be applied to the outstanding

principal balance under the Note immediately prior to foreclosure. No offset or 
claim which Borrower

might have now or in the future against Lender shall relieve Borrower from making payments due under

the Note and this Secwity Instrument or pedorming the covenants and agreements secmCd by this Secmity

Instrument.

2. AppUcation of Payments or Proceeds. Except as otherWise descn'bedin this Section 2, all

payments accepted and applied by Lender. shall. be applied in the following order of priority: (a) interest
due under the Note; (b) principal due under the Note; (c) amounts due under Section 3. SuCh payments

. shall be applied to each Periodic Payment in the order in which it became due. Any remaining amounts

shall be applied first to late charges, second to any other amounts due under this Security Instrumeii.t, and
then to reduce the principal balance of the Note.

If Lender receives a payment from Borrower for a delinquent. Periodic Payment which includes a
sufficient amount to pay any late chaIge due, the payment may be applied to the. delinquent payment and
the late chaIge. If more than one Periodic Payment is outstanding, Lender may apply any payment received

from Borrower to the repayment of the Periodic Payments if, and to the extent that, each payment can be

paid jn fulL. To the extent that any excess exists after the payment is applied to the full payment of one or
more Periodic Payments, such excess may be applied to any late charges due.. Voluntaiy prepayments shall
be applied first to any prepayment charges and then as described in the Note.

Any application of payments, Insw'ance proceeds, or Miscellaneous Proceeds to principal due under
the Note shall not extend or postpone the due date, or change the amount, of the Periodic Payments.

3. Funds for Escrow Items. Borrower shall pay to Lender on the day Periodic Payments are due
under the Note, until the Note is paid in fulL, a sum (the "Funds") to provide for payment of amounts due
for: (a) taxes and assessments and other items which can attain priority over this Security Instrument as a
lien or encumbrance on the Property; (b) leasehold payments or ground rents on the Property, if any; (c)
premiwns for any and all insurance required by Lender under Section 5; and (d) Mortgage Insurance

premiums, if any, or any sums payable by Borrower to Lender iIi lieu of the payment of Mortgage
Insurance premiwns in accordance with the provisions of Section 10; These items are called "Escrow
Items." At origination or at any time during the tenn of the Loan, Lender may require that Community

Association Dues, Fees, and Assessments, if any, be escrowed by Borrower, and such dues, fees and
assessments shall be an Escrow Item. Borrower shall promptly funiish to Lender all notices of amounts to

be paid under this Section.. Borrower shall pay Lender the Funds for Escrow Items unless Lender waives

Borrowet s obligation to pay the Funds for any or all EscrÒw Items. Lender may waive Borrowet s
obligation to pay to Lender Funds for any or all Escrow Items 

at any time. Any such waiver may only be

. . . xxxx21 54 'i~ McKinney, J
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in writing. In the event of such waiver, Borrower shall pay directly, when and where payable, the amounts

due for any Escrow Items for which payment of Funds has been waived by Lender and, if Lender requires,
shall furnish to Lender receipts evidenciiig such payment within such time period as Lender may require.
Borrower's obligation to make such payments and to provide receipts shall for all pwposes be deemed to

be a covenant and agreement contained in this Security Instrwnent, as the phrase "covenant and agreement"
is used in Section 9. If Borrower is obligated tò pay Escrow Items directly, pursuant to a waiver. and
Borrower fails to pay the amotmt due for an Escrow Item, Lender may exercise its nghts under Section 9
and pay such amount and BOlTower shall then be obligated under Section 9 to repay to Lender any such
amount Lender may revoke the waiver as to any or all Escrow Items at any time by a notice given. in

accordance with Section is and, upon such revocation, Boirower shall pay to Lender all Funds, and in

such amounts, that are then required under this Section 3.
Lender may, at any time, collect and hold Funds in an amount (a) sufficient to permit Lender to apply

the Funds at the time specified under RESP A, 8nd (b) not to exceed the maximum amount a lender can

require under RESPA. Lender shall estimate the amount of Funds due on the. basis of current data and
reasonable estimates of expenditures of future Escrow Items or otherwise in accordance with Applicable
Law.

The Funds shall be held in an. institution whose deposits are insured by a federal agency,
instrumentality, or entity (including Lender, if Lender is an institution whose deposits are so insured). or in

any Federal Home Loan Banlc. Lender shaIl apply the Funds to pay the Escrow Items no later than the time
specified. under RESPA Lender shall not charge BolTower for holding and applying the Funds, annually
analyzing the escrow account, or verifYing the Escrow Items. unless Lender pays Bòrrower interest on the
Funds and ApplicabIe Law permits Lender to make such a charge. Unless an agreement is made in writing

or Applicable Law reqUIres interest to be paid. on the Funds, . Lender shall not be required to pay Borrower

any interest or earnings on the Funds. Borrower and Lender can agree in writing, however. that interest
shall be paid òn the Funds. Lènder shall give to Borrower, without charge, an annual accounting of the. . Funds as required by RESP A. .

If there is.a suiplus of Funds held in escrow, as defined under RESPA, Lender shall acCOtmt to

Borrower for the excess funds in accordance with RESP A. If there is a shortage of Funds held in escrow,
as defined. under RESP A, Lender shall notifY Boirower as required by RESP A, and Borrower shall pay to

Lender the amount neceSsary to make up the shortage in accordance with RESP A, but in no more than 12
montluy payments. If there is a deficiency of Funds held in escrow, as defined under RESP A, Lender shall
notify Borrower as required by RESP A, and ,Boirower shall pay to Lender the amount necessary to make
up the deficiency in accordance with RESPA, but in no more than 12 monthly payments.

Upon payment in £WI.of all sums secured. by this Security' Instiument, Lender shall promptly refund
to Borrower any Funds held by Lender.

. 4. Charges; Liens. Boirower shaD pay all taxes, assessments. charges, fines. and imPositions

attributable to the Property which can attaliipriority over this Security Instrument, leasehold payments or

ground rents on the Property, if any, and Community Association Dues, Fees, and Assessments, if any. to
the extent that these items are Escrow Items, Borrower shall pay them in the manner provided in Section 3.

Borrower shall promptly discharge any lien which has pnonty over this Security Instrument unless
. Borrower: (a) agrees in writing to the payment of the obligation Secured by the lien in a manner accePtable
to Lender, but only so .¡ong as. Borrower is pedonning such agreement;. (b) contests the lien in good wth

by, or defends against enforcement of the lien in, legal proceedings which in Lender's opinion operate to

prevent the enforcement of the lien while those proceedings are pending, but only until such proceedings

are concluded; or (c) secures from the holder of the lien an agreement satisfactory to Lender subordinating

the lien to this Secunty Instii.imenl If Lender determines that any part of the Property is subject to a lien

which can attain prionty over this Security Instrument, Lender may give Borrower a notice identifYing the

G-6(AZ) (0208)11; . Page S of 15
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lien. Within 10 days of the date on which that notice is given. Borrower shall satisfy the lien or take one or
more of the actions set forth above in this Section 4.

Lender may require Borrower to pay a olie~time charge for. a real estate tax verification and/or
reporting service used by Lender in connection with this Loan. . .

S. Property Insurance. Borrower shall keep the improvements now existing or hereafter erected on
the Property insured against loss by fire, hazaids included within the term "extended coverage, i, and any

other hazaids including, but not limited to, earthqùakes and floods, for which Lender requires insurance.
This insurance shall be maintained in the amounts (including deductible levels) and for the periods that
Lender requires. What Lender requires pursuant to the preceding sentences can change during the term of
the Loan. The insurance canier providing the insurance shall be chosen by Borrower subject to Lendet s
right to disapprove Borrowet s choice, which. right shall not be exercised unreasonab.y. -Lender- may

require Borrower to pay, in connection with this Loan, either: (a) a one-time charge for flood zone
determination. certification and tracking services; or (b) a onc-timecharge for flood zone determination
and certification seivices and subsequent charges each time remappings or similar changes occur which

reasonably might affect such determination or certification. Borrower shall also be responsible for the
payment of any fees. imposed by the Federal Emergency Management Agency in conIiection with the
review of any flood zone determination resulting from an objection by Borrower.

If Borrower fails to maintain any of the coverages desciibed above, Lender may obtain insurance

coverage, at Lendet s option and Borrowet s expense. Lender is under no obligation to puroIia8e any
particular type or amount of coverage.. Therefore, such coverage shall cover Lender, but might or might
not protect Borrower, Borrower's equity in the Property, or the contentS of the Property, against any risk,

hazard or liability and might provide' greater or lesser coverage than Was previously in effect Borrower

acknowledges that the cost of the insurance coverage so obtaiiied might significantly exceed the cost of
insurance that Borrower could have obtained. Any amounts disbW'Sed by Lender ÚDder this Section 5 shall

become additional debt of Borrower secured by this Security Instniment These. amounts shall bear interest

at the Note rate from the date of disbmsement and shall be payable, with such interest, upon notice from
Lender to Borrower requesting payment. .. . .

All insurance policies requùed by Lender and renewals of such policies shall be subject to Lendet s
tight to disapprove such policies, shall include a standard mortg¡ige clalJSe, and shall name Lender as

.mortgagee and/or as an additional loss payee. Lender shall have the right to hold the policies and renewal

certificates. If Lender requires, Borrower shall promptly give to Lender. all receipts of paid premiums and .
renewal notices. If Borrower obtains any form of ins.urance coverage, not otherWise required by Lender,

for damage to, or deslIuction of, the Property, such policy shall include a standard mortgage clause and
shall name Lender as mortgagee and/or as an additional loss payee. .:

In the event of loss, Borrower shall give prompt notice to the insurance carrier and Lender. Lender
. may. make proof of loss if not made promptly by Borrower. Unless Lender and Borrower otheiwise agree

. in Writiiig, any insurance proceeds, whether or not the underlying insurance was required by Lender, shall

be applied to restoration or repair of the Property, if the restoration or repair is economically feasible and
Lendet s security is not lessened. During such repair and restoration period, Lender shall have the right to

hold such insurance proceeds until Lender has had an opportunity to inspect such Property to ensure the
work: has been completed to Lendet s satisfaction. provided that such insPection shall be undertaken

promptly. Lender may disburse proceeds for the repairs and restoration in a single payment or in a series

of progress payments as the work is completed. Unless an agreement is made in writing or Applicable Law
requires interest to be pind on such insurance proceeds, Lender shall not be required to pay Borrower any
interest or earnings on such proceeds. Fees for public adjusters, or other third parties, retained by
Borrower shall not be paid out of the insurance proceeds and shall be the sole obligation of Borrower. If

the restoration or repair is not economically feasible or Lendet s security would be lessened, the insurance

proceeds shall be applied to the sums secured by this Security Instnunent, whether ör not then due, with
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the excess, if ;my, paid to Borrower. Such insurance proceeds shall be applied in the order provided for in
Section 2. .

If Borrower abandons the Property, Lender may file, negotiate and settle any available insurance

claim and related matters. If Borrower does not respond within 30 days to a notice from Lender that the
insurance carrier has offered to settle .a claim, then Lender may negotiate and settle the claim. The 30-day
period will begin when the notice is given. In either event, or if Lender acquires the Property under

Section 22 or otheiwise, Borrower hereby assigns to Lender (a) Borrowet s rights to any insurance

proceeds in an amount not to exceed the amounts unpaid under the Note or this Security Instiimient, and
(b) any other of Borrowet s rights (other tliim the right to any refund of unearned premiums paid by
Borrower) under all insurance policies coverjng the Property; insofat as such rights are applicable to the
coverage of the Property. Lender may use the insurance proceeds either to repair or restore the Property or
to pay amounts unpaid under the Note or this Security Instniment, whether or not then due.

6. Occupancy. Borrower shall occupy, establish, and use the Property as Borrower's principal

residence within 60 days iifter the execution of this Security Instrument and shall continue to occupy the
Property as Borrowet s principal residence for at least one year after the date of occupancy, unless Lender

otherwise agrees in writing, which consent shall not he unreaSonably withheld, or unless extenuating

circumstances exist which are beyond BOlTowet s control.
7. Preservation, Maintenance and Protection of the. Property; Inspections. Borrower shall not

destroy, damage or. impair the Property, allow the Property to. deteriorate or commit waste on the
Property.. Whether or not Borrower is residing in the Property, Borrower shall maintain the Property in

order to prevent the Property from deteriorating or decreasing in value due to its condition. Unless it is
determined pursuant to Section 5 that repair or restoration is not economieaJly feasible, Borrower shall

. próniptly repair the Property if daInaged to avoid further deterioration or damage. If insurance or
condemnation proceeds are paid in connection with damage to, or the taking ot: the Property, Borrower

shall be responsible for repairing or restoring the Property only if Lender has released proceeds for such
purposes. . Lender may disburse proceeds for the repairs and restoration in a single payment or in a series of

progress payments as the work is completed If the insùrance or condemnation proceeds are not Sufficient
to repair or restore the Property, Borrower is not relieved of Borrower's obligation for the completion of
such repair or restoration.

. Lender or its agent may make reasonable entries upon and inspections of the Property. If it has

reasonable cause, Lender may inspect the interior of the improvements on the Property. .Lender shall give
Boiiower notice at the time of or prior to. such an interior inspection SpecifYing such reasonable cause.

8. Borrower's Loan AppUcatiOD. Borrower shall be in default if, during the Loan application
process, Borrower or any. persons or entities acting at the direction of Borrower or with Borrowet s
knowledge or consent gave matenaßy false, misleading, or inaccurate information or statements to Lender
(or failed to provide Lender with material information) in connection with the Loan. Material

representations include, but are not limited to, representations conCerning Borrowet s occupancy of the
Property as Borrowet s principal residence. .

9. Protection of Lender's Interest In the Property and Rights Under this Security Instrument. If

(a) Borrower fails to perform the covenants and agreements contained in this Security Instrument, (b) there

is a legal proceeding that might significantly affect Lendets interest in the PropertY and/or rights under
this Security IÌ1Strument (such as a proceeding in baiikruptcy, probate, for condemnation or forfeiture, for

enforcement of a lien which .may attain priority over this Security Instrument or to enforce laws or
regulations), or (c) Borrower h3s abandoned the Property, then Lender may do and pay for whatever is
reasonable or appropriate to protect Lendet s interest in the Property and rights under this Security

Instrument, including protecting and/or assessing the value of the Property, and securing and/or repairing
the Property. Lendet s actions can include, but are not limited to: (a) paying any swns secured by a lien

which has priority over this Security Instrument; (b) appearing in court; and 
(c) paying reasonable
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attorneys' fees to protect its interest in.the Property and/or rights under this Security Instrunient, including

its secured position in a bankruptcy proceeding. Securing the Property includes, but is not limited to,
entering the Property to make repairs, change locks, ieplace or board up doors and windows, drain water
from pipes, eliminate building or other code violations or dangerous conditions, and have utilities turned

on or off. Although Lender may take action under this Section 9, Lender does not have to do so and is not
under any duty or obligation to do so. It is àgreed that Lender incurs no liability for not taking any or all
actions authorized under this Section 9.

Any amounts disbursed by Lender under this Section 9 shall become additioiial debt of Borrower

secured by this Security Instrument. These amounts shall bear interest at the Note mte from the date of
disbursement and shall be payable, with such interest, upon notice from Lender to BOlTower requesting
payinent.

If this Security Instrunient is on a leasehold, Borrow'ershaII coIIiply with all the provisions of the
lease. If Borrower acquires fee title to the Property, the leasehold and the fee title shall not merge unless

Lender agrees to the merger in 'writing.
10. Mortgage InsuranCe. If Lender required Mortgage Insurance as a condition of making the Loan,

Borrower shall pay the premiums required to maintain the Mortgage Insurance in effect. If, for any reason,

the Mortgage Insurance coverage required by Lender ceases to be available from the mortgage ~ that

previously provided such insurance and Borrower was required to -make separately designated payinenIS

toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to obtain

coverage substantially equivalent to the Mortgage Insurance previously in effect, at a cost substantially.
equivalent to the cost to Borrower of the Mortgage Insurance previously in effect, from an alternate
mortgage insurer selected by Lender.. If substantially equivalent. Mortgage Insurance coverage is not
available, Borrower shall continue to pay to Lender the amount of the separately designated payinents that .
were due when the insurance coverage ceased. to be in effect Leiider will accept, use and retain these
payinents as a non-refundable loss reserve in lieu of Mortgage InSurance. Such loss reserve shall be

. non-refundable, nòtwithstanding the fact that the Loan is ultimately paid in full. and Lender shall not be
required to pay Borrower any interest or earnings on such loss reserve. Lender can no longer require loss
reserve payinents if Mortgage Insurance coverage (in the amount and for the period that Lender requires)
provided by an insurer selected by Lender again becomes available, is obtained, and Lender requires

separately designated payments. toward the premiUIilS for Mortgage Iiisurance. If Lender required.Mortgage .
Insurance as a condition of makiiig the Loan and Borrower was required to make separately designated

payinents toward the premiums for Mortgage Insurance, Borrower shall pay the premiums required to

maintain Mortgage Insurance in effect, or to provide a non-refundable. loss reserve, until Lendet s
requireinent for Mortgage Insurance ends in accordance with any written agreement between Borrower and
Lender providing for such terinination or until termination is required by Applicable Law. Nothing.in this
Section 10 affects B01T9Wet s obligation to pay interest at the rate provided in the Note.

Mortgage Insurance reimburses LCUder (or any entity that purchases the Note) for certain losses it
may incur if Borrower does not repay the Loan as agreed. Borrower is not a party to the MortgageInsurance. .

Mortgage insurers evaluate their total risk on all such insurance in force fi:om time to time. and may
enter into agreements with other parties that share or modifY their risk, or reduce losses. These agreements

are oli'terms and conditions that are satisfactory to the mortgage insurer and the other party (or pries) to

these agreements. These agreements may require the mortgage insurer 
to make payinentsusing any source

of funds that the mortgage insUrer may have available (wlrich may include funds obtained from Mortgage
Insurarice premiums).

As a result of these agreements, Leiider, any purchaser of the Note, another insurer, any reinsurer.
any other entity, or any affiliate of any of the foregoing, may receive (directly or indirectly) amounts that
derive from (or might be characterized as) a portion of Borrowet s payinents for Mortgage Insurance, in
exchange for 'sharing or modifYing the mortgage insuret s risk, or reducing losses. If such agreement
provides that an affiliate of Lender takes a share of the insuret s risk in exchange for a share of the
premiums paid to the insurer, the arrangement is often termed "captive reinsurance." Further:

(a) Any such agreements will not. affect the amounts that Borrower has agreed to pay. for
Mortgage Insurance, or any other terms of the Loan. Such agreements wiD not increase the amount

Borrower will owe for Mortgage Insurance, and they will not entitle Borrower to any refund. .
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(b) Any such agreements will not affect the rights Borrower has- if any - with respect to the
Mortgage Insurance under the HomeownerS Protection Act of 1998 or any other law. These rights

may inclùde the right to receive certain disclosures, to request and obtain cancellation of the
Mortgage Insurance, to have the Mortgage Insurance terminated autòmatically, and/or to receive a
refund of any Mortgage Insurance premiums that were unearned at the time of such cancellation or
termination.

11. Assignment of Miscellaneous Proceeds; Forfeiture. All Miscellaneous Proceeds .are hereby
assigned to and sball be paid to Lender. . .

If the Property is damaged, such Miscellaneous Proceeds shall be applied to restoration or repair of
the Property, if the restoration or repair is economicallý feasible and Lendets security is not lessened.
During such repair and restoration period, Lender shall have the right to hold such Miscellaneous Proceeds

until Lender has had an opportunity to inspect such Property to ensure the work has been completed to

Lendet s satisfaction, provided that such inspection shall be undertaken promptly. Lender may pay for the
repairs and restoration in a single disbursement or in a series of progress payments as the work is
completed. Unless an agreement is made in writing or Applicable .Law requires interest to be paid on such
Miscellaneous Proceeds. Lender shall not be required to pay Borrower any interest or earnings on such

Miscellaneous Proceeds. If the restoration or repair is not economically feasible or Lender's security would
be lessened, the Miscellaneous Proceeds shall be applied to the sums secured by. this Security Instrument,

whether or not then due, with the excess, if any, paid to Borrower. Such Miscellaneous Proceeds shall be

applied in the order provided for in Section 2. .
In the event of a total taking, destruction, or loss in value of the Property, the Miscellaneous

Proceeds shall be applied to. the sums secured by this Security Instnnnent, whether or not then due, with

the excess, ifany, paid to. Borrower. .
In the event of a partial taking, . destruction, or loss in value of the Property in which the fair m8Iket

value of the Property immediately before the partial taking, destruction, or 10ss in value is equal to or
greater than the amowit of the sums secured by this Security Instnnnent immediately before the partial

taking, destruction, or loss in value, unless Borrower and ~nder otherwise agree in writing, the sums

secured by this Security Instrument sball be reduced by the amount of the Miscellaneous Proceeds

multiplied by the following fraction: (a) the total amount of the sums secured immediately before the
partial taking. destruction, òr loss in value divided by (b) the fair market 

value of the Property

immediately before the partial taking, destruction, or loss in value. Any balance shall be paid to Borrower.
. In the event of a partial taking, destruction, or loss in value of the Property in which the fair market

value of the Property immediately before the partial taking, destiuction, or loss in value is less than the
amount of the sums secured iminediately before the partial taking, destruction, or loss in value, unless

Borrower and Lender otherwise agree in writing, the Miscellaneous Proceeds shall be applied to the sums

secured by this Security Instnnnent whether or not the sums are then due.
If the Property is abandoned by Borrower, or if, after notice by Lender to Borrower that the

Opposing Party (as defilied in the next sentence) offers to make an award to settle a claim for i:\amagcs,
Borrower fails to respond to. Lender within 30 days after the date the notice is given, Lender is authorized

to collect and apply the Miscellaneous Proceeds either to restoration or repair of the Property or to the
sums secured by this Security Instnnnent, whether or not then due. "Opposing Party" means the third party.
that owes Borrower Miscellaneous Proceeds or the party against whom Borrower 

has a right of action in

regard to Miscellaneous Proceeds.
Borrower shall be in default if any action or proceeding, whether civil or crimina:l, is begwi that, in

Lender's judgment, could result in forfeiture of the Property or other material impairment of Lender's .
interest in the Property or rights wider this Security InstniinenL Borrower can cure such a default and, if
acceleration has OCCUlTed, reinstate as provided in. Section 19, by causing the action or proceeding to. be

dismiSsed with a ruling tliat,. in Lender's judgment, precludes forfeiture of the PropertY or other material

impairment of Lendet s interest in. the Property or rights wider this Security Instnnnent The proceeds of
any award or claim for damages that are attributable to the impairment of Lender's interest in the Property

are hereby assigned and shall be paid to Lender. .
All Miscellaneous Proceeds that are not applied to restoration or repair of the Property shall be

applied in the order provided for in Section 2.
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12. Borrower Not Released; Forbearance By Lender Not a Waiver. Extension of the time for
payment or.modification of amortization of the sums secured by this Securi1y Instrument gtanted by Lender
to Borrower or any Successor in Interest of Borrower shall not operate to release the liabili1y of Borrower
or any Successors. in Interest of Borrower. Lender shall not be required to commence proceedings against
any Successor in Interest of Borrower or to refuse to extend time for payment or otherwise modi1)r

amortization of the sums secured by this Secwi1y Instiument by reason of any demand made by the original

Borrower or any Successors in Interest of Borrower. Any forbearance by Lender in exercising any right or
remedy including, without limitation, Lender's acceptance of payments from third persons, entities or
Successors in Interest of Borrower or in amounts less than the amount then due, shall not be a waiver of or
preclude the exercise of any right or remedy. .

13. Joint and Several Liability; Co-signers; Successors and Assigns Bound. Borrower covenants

and agrees that Borrower's obligations and liability shall be joint and several. However, any Bonower who
co-signs this Security Instrument but do.es not execute the Note (a "co-signet'): (a) is co-signing this

Securi1y Instrument only to mortgage, gmnt and convey the co-signet s interest in the Property under the
tenns of this Security Instrument;. (b) is not personally obligated to pay the sums secured by this Security

Instrument; and (c) agrees that Lender and any other Borrower can agree to extend. modify, forbear or
make any accommodations with regard to the tenns of this Securi1y Instrument or the Note without the
co-signet s consent

Subject to the provisions of Section 18, any Successor in Interest of Borrower who. assumes

Borrowet s obligations under this Security Instrument in writing, and is approved by Lender, shall obtain

all of Borrowet s rights and benefitS under this Securi1y InstnunenL Borrower shall not be released from
Borrowet s obligations and liabili1y tinder this Securi1y Instrument unless Lender agrees to such release in

writing. The covenants and agreements of this Security Instrument shall bind (except as provided in

Section 20) and benefit the successors and assigns of Lender.
14. Loan Charges. Lender may charge Bonower fees for services performed in connection with

Borrowet s default, for the purpose of protectiag Lendet s interest ùi the Property and rights Under this
Securi1y Instrument, including, but not limited to, attorneys' fees, property inspection and valuation fees.
In regard to any other fees, the absence of express authori1y in this SCCQrity Instrument to charge a specific

fee to Borrower shall not be constnied as a prohibition on the charging of such fee. Lender may not charge
fees that are expressly prohibited by this Security InStrumeni or by Applicable Law. .

if the Loan is subject lò a law which sets maximum loan charges, and that law is finally inteipreted so
that the interest or other loan charges collected or to be collected in connection with the Loan exceed the
permitted limits, then: (a) any such loan charge shall be reduced by the amount necessary to reduce the.
charge to the pennitted limit; and (b) any sums already collected from BOlTower which exceeded permitted

limits will be refunded to Borrower. Lender may choose to make this refund by reducing the principal

owed under the Note or by making a direct piiyment to Borrower. If a refund reduces principal, the
reduction will be treated as a partial prepayment without any prepayment charge (whether or not a
prepayment charge is provided for under the Note). Borrower s acceptance of any such refimd made by
clirect payment to Borrower will. constitute a waiver of any right of áCtion Borrower might have arising outof such overcharge. .

is. Notices. All notices given by Borrower or Lender in connection with this Security Instnunent

must be in Writing~ Any notice to Borrower in connection with this Securi1y Instrument shall be deemed to

have been given to Borrower when mailed by. first class mail or when actually delivered to Borrowet s
notice address if sent by other means. . Notice to anyone Borrower shall constitute notice. to all Borrowers

unless Applicable Law expressly requires otherwise. The notice ad~ shall be the Property Address
unless Borrower has designated a substitute. notice address by notie:e. to Lender. Borrower shall promptly
notify Lender of Borrowet s change of address. If Lender specifies a procedure for repòrting Bo1T()wet s
change. of address, then Borrower shall only report a change of address through that ~cified procedure.
There may be only one designated notice address under this Securl1y Instrument at anyone time. Any
notice to Lender shaU be given by delivering it or by mailing it by first class mail to Lender's address

stated herein unless Lender has designated another address by notice to Borrower. Any notice 
in

connection with this Securl1y Instnunent shall not be deemed to have been given to Lender until actually
received. by Lender. If any notice required by this Security Instrument is also required. under Applicable

Law, the Applicable Lawrequirement win satisfy the corresponding requirement under this Security

Instrument.
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16. Governing Law; Severability; Rules of Construction. This Security Instrument shall be
governed by federal law and the law of the jurisdiction in which the Property is 10ca~ All rights and
obligations contained in this . Security Instrument are subject to any .requirements and limitations of
Applicable Law. Applicable Law might explicitly or implicitly allow the parties to agree by ç:ontract or it
might be silent, but such silence shall not be constiuedas a prohibition against agreeinentby contract In

the event that any provision or clause of this Security InstrumeIit or the Note conflicts with Applicable
Law, such conflict shall not affect other provisions of this Security Instrument or the Note which can be
given effect without the conflicting provision.

As used in this. Security. Instrument (a) words of the masculine gender shall mean and înclude
coiresponding neuter words or words of the feminine gender¡ (b). words .in the siiigular shall mean and
include the plural and vice versa; and (c) the word "may" gives sole discretion without at\y obligation to

take any action.
17. Borrower's Copy. Borrower shall be given one copy of the Note and of this Security Instrument
is. Transfer of the Property or a Beneficial Interest in Borrower. As used in this Section 18,

"Interest in the Property" means any legal or beneficial interest in the Property, including, but not limited

to, those beneficial interests transferred in a bond for deed, contract for deed, installment sales coniract or
escrow agreement, the intent of which is the transfer of title by Borrower at a future date to a purchaser.
. If all or any part of the Property or any Interest in the Property is sold or transferred (or if Borrower

is not a natural person and a beneficial interest in Borrower is sold or transferred) without Lender's prior
wIitten consent, Lender may require immediate payment in. full of all sums sec~ by this Security

Instrument However, this option shall not be exercised by Lender if such exercise is prohibited byApplicable Law. .
If Lender exercises this option, Lender shall give Borrower notice of acceleration. The notice shall

provide a period of not less than 30 days from the 'date the notice is given iii accordance with Seetion i 5
within which Borrower must pay all sums secured by this Security Instrument If Borrower fails to pay
these sums prior to the expiration of this period, Lender may invoke any remedies. permitted by this

Secùrity Instrument without further notice or demand on Borrower. .
19. Borrower's Right to Reinstate After Acceleration. If Borrower meets certain conditions,

Borrower shall have the right to have enforcement of this Security Instrumeiit discontinued at any time
prior to the earliest of: (a) five days before sale of the Property pursuant to any power of sale contained in

this Security Instrument; (b) such other period as Applicable Law might specify for the ~tion of

Borrower's right to reinstate; or (c) entry of a judgment enforcing. this Security Ins1niinent. Those

conditions are that Borrower: (a) pays Lender all sums which then would be due under this Security

Instrument and the Note as if no acceleration had OCCUlTed; (b) curès any default of any other covenants or

agreements; (c) Pll.YS all expenses incurred in enforcing this Security Instrument, including, but not limited

to, reasonable attorneys' fees, property inspection and valuation fees, and other fees inCWTCd for the

pwpose of protecting Lender's interest in the. Property and rights under this Security Instrument; and (d)
takes such action. as Lender may I'easonably require to assure that,Lender's interest in the Property and
rights under this Security Instrument, and Borrowet s obligation to pay the sums secured by this Security

lnstniment, shall. continue unchanged. Lender may require that BolTOwer pay Such reinstatement sums and
. expenses in one or more of the following forms, as selected by Lender: (a) cash; (b) money order; (c)
certified check, bank check, treasurer's check or casmer's check, provided any such chCck is drawn upon
an institution whose deposits are insured by a federal agency, instrwnentality or entity; or (d) Electronic
Funds Transfer. Upon reinstatement by Borrower, this Security histrument and obligations secured hereby
shall remain fully effective as if no acceleration had occuired. However; this right to reinstate shall not
apply in the case of acceleration under Section 18.

20. Sale of Note; Change of Loan Servicer; Notice of Grievance. The Note or a partial interest in
the Note (together with this Security Instrument) can be sold cine or more times without prior notice to

Borrower. A sale might result in a change in the entity (known as the "Loan Servicer") that collects

Periodic Payments due under the Note and this Security Instnunent and. perfonnsother mortgage loan

servicing obligations under the Note, this Security Instrument, and Applicable Law. There also might be
one or more changes of the Loan Servicer wirelated to a sale of the Note. If there is a change of the Loan

Servicer, Borrower will be given written notice of tlie change which will state the name and address of the
new Loan Servicer,the address to which payments should be made and any other information RESPA
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requires in connection with a notice of transfer of servicing. If the Note is sold and thereafter the Loan is
serviced by a Loan,Servicer other than the purchaser of the Note, the mortgage loan servicing obligations

to Borrower will remain with the Loan Servicer or be transferred to a successor Loan ServiceI'$ and are not
assumed by the Note purchaser unless othe1WÎSe provided by the Note purchaser.

Neither Borrower nor Lender may commence, join, or be joined to any judicial action (as either an

individual litigant or the member of a class). that arises from the .other parly's actions. pursuant to tlus

Security Instmment or that alleges that the other parly bas breached any provision of, or any duty owed by
reason of, this Security Instrument, until such Borrower or Lender bas notified the other parly (with such
notice given in compliance with the reqqirements of Section 15) of such alleged breach and afforded the
other party hereto a reasonable period after the giving of such notice to take corrective action. If

Applicable Law provides a time period which must elapse befote certain action Can be taken, that time
period will be deemed to be reÌlsonable for pwposes of this paragraph. The notice of acceleration and

opportunity to cure given to Borrower pursuant to Section 22 and the notice of acceleration given to

Borrower purSuant to Section 18 shall be deemed to satisfy the notice and opportunity to tiike corrective
action provisions oftlus Section 20.

21. Hazardous Substances. As used in this Section 21: (a) "Hazardous Substances" are those

substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the
following substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides

and herbicides, volatile solvents, materials containing asbestos or fonnaldehyde, and radioactive materials;

(b) "Environmental Law" means fedcriù.laws and laws of the jurisdiction where the Property is located that
relate to health. safety or environmental protection; (c) "Environmental Cleanup" includes any response
action, .ren¡.edial action, or removal action, as defined in Environmental Law; and (d) an "Environmental

COndition" means a cOndition that can cause, contribute to, or otheiwise trigger an Environmental

Cleanup.
BOrrower shall not cause or permit the presence, use. disposal, storage,. or release of any Hazardous

Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do,
nor allow anyone else to do, anytlung affecting the Property (a) that is iii violation of any Environmental

Law, (b) which creates an Environmental COndition, or (c) which, due to the presence, Use, or release ofa
Hazardous Substance; creates a condition tliat adveisely affects the value of the Property. The preceding

two sentences shall not apply to the presence, use, or storage on the Property of small quantities of
Hazardous Substances that are generally recognized to be appropnate to nonnaI residential uses and to

maintenance ofthc Property (including, but not limited to, hazardous, substances in consumer products).
Borrower shall promptly give Lender wntten notice of (a) any investigation, claim. demand, lawsuit

or other action by any governmental or regulatory. agency or pnvate .parly. involving the Property and. any
. Hazardous Substance or Environmental Law of which Boirowei has actual knowledge, (b) any
Environmental Condition, including but not limited to, any spilling, leaking, discharge, release or threat of
release of any HllZlU'dous Substance, and (c) any condition cauSed. by the presence, use or release of a

HazardoUs Substance which adverSely affects the valùe of the Property. If Borrower learns, or is notified

by any governmental. or regulatoiy authonty, or any pnvate party, that aii.y removal or other remediation
of any Hazardous Substance affecting the 'Property is necessa:rr, Borrower shall promptly take all neceSsary

remedial actions in accordance with Environmental Law. Nothing herein shall create any obligation on

Lender for an Environmental Cleanup. .
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NON-UNIFORM COVENANTS. Borrower and Lender fi.uther covenant and agree as follows:
22. Acceleration; Remedies. Lender shall give n.otice to. Borrower prior to acceleration

foDowing Borrower's breach of any covenant or agreement. in this Security Instrument (but not prior
to acceleration under Section 18 unless AppUcable Law provides otherwise). The notice shall specify:
(a) the default; (b) the action required to cure the default; (c) a date, not less than 30 days from the
date the notice is given to Borrower, by which the default must be cured; and (d) that fallure to cure
the default on or before the date specified in the notice may result in acceleration of the sums secured
by this Security Instrument and sale of the Property. The notice shaD further inform Borrower of . .
the right to reinstate after acceleration and the right to bring a court action to assert the

non-eDstence of a default or any other defense of Borrower to acceleration and sale. If the default is

not cured on or before the date specified in the notice, Lender at its option may require Immediate
payment in full of aù sums secured by this Security Instrument Without further demand and DillY

invoke the power of sale and any other remedies permitted by Applicable Law. Lender shall be
entitled to collect aD expenses incurred in punuing the remedies provided in this Section 22,

Including, but not Umited to, reâsonable attorneys' fees and costs of title evidence.

If Lender invokes the power of sal~ Lender shaD give written notice to Trustee of the
occurrence of an event of default and of Lender's election to cause the Property to be sold. Trustee

shall record a notice of sale in each county In which any part of the Property is located and shaD maD

copies of the notice as prescribed by AppDcable Law to Borrower and to the other persons prescribed

by AppUcable Law. After the time required by AppUciible Law and after pubUcation and posting of
the notice of sale, Trustee, without demand on Borrower, shall sell the Property at public

auction to the highest bidder for cash at the time and place designated in the notice of sale. TrllStee

may p~stpone sale of the Property by pubUc announcement at the time and place of any previously
scheduled sale. Lender or Its designee m.ay purchase the Property at any sale.

Trustee shaD deUver to the purcliaser Trustee's deed conveying the Property Without any
covenant or warranty, expressed or impUed. The recitals In the Trustee's deed shall be prima facie
evidence of the trutli of the statements made therein:. Trustee shaD. apply the proceeds of the sale in

the foUowing order: (a) to aU expenses of the sale, Including, but not limited to, reaSonable Trustee's
and attorneys' fees; (b) to aU sums secured by this Security Instrument; and (c) any excess to the
person or pe~ons legaDy entitled to it or to the county treasurer of the county in which the sale tookpæc~ .

23. Release. Üpon payment of all sums secured by this Security Ins1iUment, Leiider shall release this

. Security Instrument Borrower sbaUpay any recordation costs. Lender may. charge Borrower a fee for
releasing this Security Instrument, but only if the fee is paid to a third party for services rendered and the
charging of the ~ is permitted under Applicable Law. .

24. Substitute Trustee. Lender may, for any reason or cause, from time to. time remove Trustee and

appoint a successor trustee to any Trustee appoiIited hereunder. Without conveyance of the Property, the
successor trustee shall succeed to all the title, power and duties conferred upon Trustee herein and by
Applicable Law. .

25. Time of Essence. Time is of the essence in each covenant of this Security Instrument

xxicx2154
inld~ .McK.i.nney, J.
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BY SIGNING BELOW, Borrower accepts and agrees to the terms and covenants contained in this
Sccuóty Instrument and in any Rider executed by Borrower and recorded with it

Wi1ncsscs:

(Seal)

(Seal)
-Borrowor

(Seal)
-Borrower

(Seal)
-Borrower

(Seal)
.Borrowor

(Seal)
-Borrower

. (Seal)

-Borrower
(Seal)

.BolTower

xxxx21S4 McKinney, J

Form 3003 1/01 (rev. 6/02)
ii:t.r
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.
STATE OF Arizona, Maricopa

w

.

¡'11q" , l;o ,,/,:)q County 58:

The foregoing instrument was acknowledged before me this Febniaiy 07, 2007

. by James H McKinney .

My Commission Expires:

OFFICIAL SEAL .

MIGUEL L. GARCIA
Nolal'/ Publlc . StPIO 01 ArlioNl

MARICOPA COllNTY
. My oornm. ."Pk.. April 29. 2008

.6 (AZ) (0208)~

xxxx21S4
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i
~.

McKinney, J
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NOTICE OF LOAN RESCISSION

James McKinney

618 S. Wickiup Road

Apache Junction, AZ 85219
June 4,2009

M & I Marshall and ßsley Bank

Post Office Box 3203.
Milwaukee, WI 53201-3203

Re: Account #: 00035662154-40000 hereinafter "Loan". dated February 7, 2007

Please Note. I rescind this loan without reservation.

Also for more detail:

. 1 have conducted a reasonable investigation and inquiry into this matter and concluded that

Marshall and IIsley Bank. et. al, the odginator(s) of this transaction, failed to provide all material

disclosures correctlY made as that tenD is defined and under 15 U.S.C. § 1635(a); Reg. Z §§
226.23(a) in Ii form that I may keep. The notices were ineffective, failed to provide the requisite

number on the Refinance part of this transaction. This part of the trànsaction is subject to the
. unconditioi:iaI right to rescind within three days which has not yet begun to run due to your

failure to provide effective notice of my right to cancel.

I am rescinding this loan for the total of mis-allocated fees, a "materiiU" basis to rescind under
Reg. Z § 226.23. Tolerance for Disclosures.

. I am rescinding this loan within my extended res.cission rights, as noted in Gaona v:. Town &

Country Credit, 324 F.3d 1050, 1053 (8di Cli:. 2003); England v; MG Investments, Inc., 93 F. Supp. 2d

718 (S.D. W; Va. 200Q); Willianis v; Gelt Financial Corp., (In re Willianis), 232 B.R. 629 (Banki:. E.n.

Pa. 1999) aff'd, 237 RR. 590 (E.D. Fa: 1999). .

'. UWe rescind as well. for Arizona U.D.A.P. violations by the originating "broket'lbanker(s).
Parks v. Marco-Dynamics Inc. 121 Ariz. 517. 591 P.2d 1005.

. R.E.S.P.A. requirements designed to protect the consumer were also violated as more continuing
Arizona Unfair and Deceptive Acts and Practices by the originators and/or servicers, to my
needless determent and economic loss. Perhaps in discovery, these U.DA.P. acts may have been

duplicated in other states as well.

I respectfully demand that you void YOut foi:eelosui:e, as you haye no secui:itv basis on my prQpei:ty

after rescission. "Within 20 calendar days after receipt of a notice of rescission, the creditor
shaIl...take any action necessary to reflect the termination of the security interest. " - 15 U.S.C. § .
1635(b).

Once the Consumer rescinds, the security intereSt arising by operation of law becomes void
automatically. The promissory note is also voided since it is part of the same "transaction," see

ie., 15 u.s.c. § 1635(b) and Reg. Z § 226.23(d)(1).

Sincei:dY:Ø/r

Z§0. 51.
....-

J /
.?;'.~chinents ey
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. CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the above and foregoing has been
furnished by certified U~S. Mail on this f. day of r(l h E0 , 2009 to:

Certified Mail Return Receipt # 7007 3020 0002 9337 9316
M & I Marshall and ßsley Bank

Post Office Box 3203
Milwaukee, WI 53201-3203

.../
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~CAGO TITLE INSURANCE COMPANY

RelumTo:.
M&I BankFSB

@ ATTN Final Documentation Dept.

P. O. Box 478.
Milwaukee, WI 53201-G478

-
. OFFICIAL RECORDS OF
i 75 . PINAL COUNTY RECORDER

. LAURA DEAN-L VTLE
. ..

Prepared By:

Lorann J. Ten Haken .
Vice President

H&I Bank FSB

DATÈ/TXHE: 02/09/07 1207FEE: $28.00PAGES: 19
FEE NUMBER: 2007-017572

REFINANCE.

;1-70057 I . 0&
(Space Above Tlus Line For Recorcliiai nata)

DEED OF TRUST

DEFINITIONS

Words used in multiple sections of Ì1iis document'.are defined below and other words are defined in

Sections 3. 11. 13. 18. 20 and 21. Certain IU1es reganJing the usage of words used in this document are

also provided in Section 16.

(A) ''Seeuniy.lnstrument" means this document. which is datedFeb.ru~ 07, 200~
together with all Riders .to this document
(B) "Borrower" is James B. HcKi.nney, an unma:rried mail

.'

Bomiwer is the trustor uiidèr this Securîty Instrument Borrower's mailing address is

618 South WiCkiup,Apache Junction, AZ 85219 .
(C) "Lender''' is M&Ì 'Marshall & i:lsley Bank.

Lender is a Coxporation
organized. and exiStiìig under the laws of the State Qf Wisconsin

xxxx21S4 McKini:i.ey, J

Fonn 3003 1/01 (rev. 6/02)ARIZONA-,Singlé Family.f8M1e MaeIFreddle Mac UNIFORM INSTRUMENT

CII\-l(AZ) 
(020G) .... .;:#t. .

"'10'15 .. ..
. VNPUORTGAGEFORMS-(800- 281
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Kondaur capital Corporation '~
-

file:11 ID:/MyOIo20IXtliDts/-%20...%20MfG.%2OCHAlLENGE%20...

.~.KONDAUR
. .. CAPITAL CORPORA liON 

.. .. 8oIi'fng to Better SoIutkln1

HOME SERVICES ABOUT US LOAN SERVICES BORROW

Welcome to Kondaur Capital Corporation
Kondaur C$pital. Corporation is the only pren:iier purchaser of Scratch & Dent residential mortgage loans.
Kondaur maxinlzes its bids through its unique management. servicing and liquidation strategies.

any type of one-ta-four family residential loans whatsoeverl.1 J ,",.it Dj .. .

"Story" loans
Hyper-defaulted ..Ioans

Loans secured by unique properties
Ipur ,'lllk.I.¡..llllii7'11
i Qiilliii ,,(ltQ Sili)QiilitQli\lkU;gl~
Loans rejected for investor purchase

KONDAUR WILL BID ON A SINGLE LOAN ON A ONE TIME BAsis OR ON A POOL OF LOANS. KONDAUR
WILL GIVE LOAN LEVEL PRiciNG ON WHICH A SELLER MAY "CHERRY PICK" LOANS TO SELL.

~~
n
~

~
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KondalU' Capital Corporation '~ btl. NWW .kondaur.comlnews/news.aspx?2008-04-09"
~....KONDAUR

. '.' '. CAPITAL CORPORATION

. Soøi'qi to Better SoIudana

HOME SERVICES ABOUT US .LOAN SERVICES BORROW

KondaurNews

Kondaur News

Scratch-and;..Dent Loan M.arket Offers. Outlet

MBA Newsllnk Volume 7, Issue 69

By Vljay Palaparty

While scratch-and-dent loans accumulate and restrict cash, loan sellers now have the option of turning to
an emerging market of loan buyers who offer l1quidation. Sale of such loans provides refinance or resale
opportunities, sometimes also ending in foreclosure.

"What drives the scratch and dent market is the seller of the loan who has a need for liquidity; otherwise the
seller would notsell the loan at a discount," said JI..,"I";'$ ._ilI_I.. Qilè.lU. i Ln 2 II PI J".

Santa Ana, Calif.

Dauria said a loan Is scratch-and-dent for any of the following three reasons: loan perfonnancel:lu.1 9 i ..

_fiNii5 ~q!!Jt"OUIi.a. lfi','ifil\l.1~4A".1iI1i .11. ,..... ..,,,htl..ii,. hl.'..I....,. ii' 'iIP

.UJI....UiJ".....¡....,ldl . .11....11 . i fiiri'
Companies such as Kondaur Capital have entered the market, buying loans at huge discounts with the

potential of rePackaging and selling the loans.

"The process involves high-touch due diligence management," Daurio said. "we night refinance or
restructure the loans or we may resell them. If its a nonperfonning loan, we may get a died-in-lieu. What

we do is characterize borrowers as those who have the ability and desire to pay and stay, those who should
sell and go, and those who do nothing."

Daurio said that loan attributes playa significant part in purchasing decisions. From a due diligence

~:ij

n
~

~
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Kondaur Capital Corporation .- btt Nww.kondaur.comlnewslnews.aspx?2008-04-09

W
perspective, the company conducts a two week to four week review of the loans. to. verify accuracy.

"In the scratch and dent world, most sellers don't have accurate infQllll8tion and many tilTle$ the information is

off," Daurlo said. "Factors such as the status of the loan,unpáid balance and collateral values information

result in us adjusting our price. Regardless, sellers should be figuring out what is a fair and reasonable

amount for these loans..

As homeownership preservation efforts makes headlhíes, the scratch-and-dent market could make
additional progress. ~lts a win-win situation; Daurlo said. "In the event that we may haVe to foreclose on a
home, ifs usually after we make every other effort to keep the borrower in the home. More often than not, the

reason is because we can't reach the borrower at alL."

"The incrediblè magnitude of repurchase obligations has led to a liquidity crisis in the mortgage banking
industry; Daurlo saÎd~ "Loan sellers typically do not have sufficient cash to repurchase the loans nor the
ability to borrow sufficient cash. As a result, a scratch-and-dent loan buyers will arrange with the loan seller to

buy the loan froin the loan buyer at less than pár, with the loan seller making up the difference. Such

differences can. and likely will, in. the aggregate. amount to billions of dollars."

MBANewslink VoluiTle 7,lssue69. Wednesday. April 09. 2008

Copyright @ 2009 Koridaur Capital Corporation. All rights reserved. ~.

~:n
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NOTICE OF ASSIGNMENT, SALE OR TRANSFER OF SERVICING RIGHTS

This notice is to inform you that effectiVe August 16. 2009; the servicing of your mortgage loan is being assigned.
sold. Or transferred from M&I Marshall & IIsley Bank. M&I Bank FSB, or Southwest Bank (M&I Bank) 10 Kondaur
Capital Corporation. Servicing is defined as the right to collect payments from you on your mortgage loan.

The assignment. sale or transfer of the servicing of the mortgage loan does not affect any lerm or condition of the
mortgage instruments. other than the terms directly related to the servicing of your loan.

Except in limited circumstances, the law requires that your present Servicer send you this notice at least 15 days

before the effective date of transfer or at dosing. Your new Servicer must also send you this notice no later than
15 days after this effective date or at dosing. .

;

~l F ,. If you have any questions relating to the transfer of servicing from your present
Servicer, Cl'i . i Bank loll free at 1-888-464-5463, available 24 Hours.7. "
.LMi::J..øl. ilt t~lJA._The busine:is add~ for your new Servicer ~ ~ 1QO Town~iJilliY SUite 1600, Orange,.&'1 . . ryoiJ ñáve any questions relating to the transfer of servicing to your
new Servicer, please call loll free 1-8n.737-8866, Monday through Fnday from 8:30 a.m. - 5:30 p.m. PST.

The date that your present Servicer will stop accepting payments from you is August 16. 2009. Effective'August
17. 2009, your new Servicer will start accepting payments from you. Begin making your checks payable to
Kondaur Capital Corporation and mail your payment to PO Box 1449. Orang,e, CA 92856-1449.

You should also be aware of the following information, which is set out in more detail in Section 6 of the Real
Estate Settlement Procedures Act (RESPA) (12 USC 2605):

During the 60-day period following the effective date of the transfer of the loan servicing, a loan payment received

by your old Ser:vicer before its due date may not be treated by the new Servicer as lale. and a late fee may not be

imposed on you.

Section 6 of RESPA(12 USC 2605) gives you certain consumer righis"i.III.001J Illl.llllfiJfB'to
your loan Servicer conceming the servicing of your loan, your Servicer must provide you with a written
acknowledgment within 20 business days of. rec:eipt of your request. A -qualified written request". is a written
corresPondence, other than notice on a payment coupon or other payment medium supplied by the Servicer, which
indudes your name and account number. and your reasons for the request. Send written requests to 1.100 Town
& Countiy Rd, Suile 1600, Orange, CA 92868.

'Not later than 60 business days after receiving your request, your Servicer_make any appropnate corrections
to your account, and must provide you with a written danfication regardíilg any dispute. During the 6O-business-
day period, your Servicer may not provide information to a consumer reporting agency concerning any overdue
payment related to such period or qualified written request. however, this does not prevent the Servicer from
initiating foreclosure if proper grounds exist under the mortgage documents. .
A business day is a day on which the offices of the business entity are open to the public for carrying on
substantially all of its business functions.

Section 6 of RESPA also provides for damages and costs fOj" individu.als or dasses of individuals in circumstances
where Servicers are shown to have violated the requirements of that Section. You should seek legal advice if you
believe your rights have been violated.

M&I Bank
Present Servicer

July 31, 2009
Date

Kondaur Capital Corporation
Future Servicer

July 31. 2009
Date
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Division of Corporations - Online Servicei ..-

Delaware.gov I Text Only

w
https://delecorp.delaware.gov/tinlcontroller
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Entity search
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Frequently ASked Questions 

General Information Name Search

* Required Fierd

44 Matches fOund.

r.....'.....,._,...-1i l-'

* Entity Name: jKON'ÖÄUR.. .d'..d..'.._.'.i or File Number:
This field is not case sensitive.

~ILENUMBER

4376689

4205358

4626979

4636981

.4638978

4687885

4715615

4547551

4566453

4566448

4566455

4566449.

4545703

4549515

4558190

4530019

;1~~
ENTITY NAME

KONDAURCAPITAL CORPORATION

KONDAUR CAPITAL. LLC

KONDAUR CAPITAL TRUST SERIES200S-1

KONDAUR CAPITAL TRUST SERIES 2008-2

KONDAUR CAPITAL TRUST SERIES,200S-3

KONDAUR CAPITAL TRUST SERIES 2009-.1

KONDAUR CAPITAL TRUST SERIES 2009-3

KONDAUR VENTURES II 81, L.LC.

KONDAUR VENTURES ili 81, L. L. C.

KONDAUR VENTURES III, LL.C.

KONDAURVENTURES III OFFSHORE L.L.C.

KONDAUR VENTURES. in OFFSHORE REO 1. Ll.C.

KONDAUR VENTURES II, LL.C.

. KONDAUR VENTURES II OFFSHORE, L.LC:

KONDAURVENTURESII OFFSHORE REO 1. LLC.

KONDAUR VENTURES I, LLC

iU,in
~

~
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4587546

4587545

4587547

4587548

4695761

4695758'

4695769

4695772

4612012

4634842

4637111

4682513

4682510

4682515

4682517

4637109

4637115

4637116

4634838

4634846

.4634851

4611696

4611697

4611699

4711830

4711826

4711834

4711838

.,

https://delecorp.delaware.gov/tinfcontroller

KONDAUR VENTURES IVB1,L.L.C.

KONDAUR VENTURES IV. L.L.C.

KONDAUR VENTURES IV OFFSHORE, L.L.C.

KONDAUR VENTURES IV OFFSHORE REO 1, LL.C.

KONDAUR VENTURES IX B1, L.L.C.

KONDAUR VENTURES IX. L.L.G.

KONDAUR VENTURES IX OFFSHORE. L.L.C.

KONDAUR VENTURES IX OFFSHORE REO 1. LL:C.

KONDAUR VENTURESVB1.L.L.C.

KONDAUR VENTURES Vi Bf, L.L.C.

KONDAURVENTURESVII B1',LL.C.

KONDAURVENTlJRES ViII BfiL.LC.

KONDAUR VENTURES VIII. L.L.C.

KONDAUR VENTURES VIII OFFSHORE. L.L.C.

KONDAUR VENTURES VIII OFFSHORE REO 1. L.L.C.

KONDAURVENTURES ViI. L.L.C.

KONDAUR VENTURES VII OFFSHORE. L.L.C.

KONDAUR VENTURESVIIOFFSHOREREO 1.-LL.C.

KONDAUR VENTURES VI. .L.L.C.

,KONDAUR VENTURES Vi OFFSHQRE. L.L.C.

KONDAUR VENTURES Vi OFFSHORE REO 1, L.L.C.

KONDAUR VENTURES V. L.L.C.,

KONDAUR VENTURES V OFFSHORE. L.LC:

KONDAUR VeNTURES V OFFSHORE- REO 1. L.L.C. .

KONDAUR VENTURES X B1, L.L.C.

KONDAUR VENTURES X. L.L.C.

KONDAUR VENTURES X OFFSHORE, L.L.C.

KONDAURVENTURES X OFFSHORE REO 1. L.L.C.

site map I about this site I contact us I translate I delaware.gov
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JAMES MCKINNEY

618 S Wickiup Rd
Apache Junction, AZ 85219

NOTIFICATION OF ASSIGNMENT, SALE OR TRANSFER OF YOUR MORTGAGE LOAN

RE: LQan ,Nuínber...l0914,Z

Property Address: 618 S Wickiup Rd

Apache Junction, AZ 85219

The purpose of this notice is tOMì;fø.~ that, effective August 17 2009, ."morlplekNm'.s..iS....,

s....Of' ....,.v'E!dtø;Kendaar¥entVl'e'lt;i:ite MMiWSfteiiitJollII¡ b81 usl, .-iliiMMi, søid Ðl trarwsfe, fed to'~
,¡,i'al ill_&'... 161". The assignment, sale, or transfer of your loan to Kondaur Venture X, Inc., and
contemporaneous assignment, sale or transfer to Kondaur Capital Tr'ust Series 2009-3, does not affect any term
or condition of the Mortgage, Deed of Trust or Note and this notice requires no action on your part. If you need
to contact these entities, th~y can be reached at:

Kondaur Venture X, lLC or Kondaur Capital Trust Series 2009-3
c/o Kondaur Capital Corporation
1100 Town & Country Road, Suite 1600

Orange, CA 92868 .
Attention: Jon Daurio, CEÖ
1-888-566-3287, ext. 2Ò52

...(-;. ..'.: ':~~.:-~iõt~ëcr.iJ~*J~::n~~~t:.~=~;tt~~~~nt~t~r~äiiÖ;~~~~i~~¡~~e:i:~:~;~:r::;'~;~tâf-'--'.' .

corporation. said recordation was, or Is intended -to be, in Pinal County, AZ.

If you have any questions relatlng to the transferS of ownership of YOUl"-mortgage loan; pleaSé

. contact Kondaur capital Corporation, the servicer of your mortgage loan and the designated agent
for Kondaur capital Trust Series 2~3, at the following telephone number, and/or email address:

KONDAURCAPITAL CORltORATlON
Attention: Mike Perry

TolI.free: (871) 737-S866, exi. 2068

mperry@kondaur.com

It Is Important that you send your monthly paymentsdlrectfy to Kondaur capital Corporation, the
servicer of your mortgage, at the address on your mortgage statement.

Checks should be made payable to Kondaurc8pital Corporation. All wrrespondenc;eand Inquiries

__J:l?n~e.r."in.i:yRtm_ortglgl!J~n_$bØØJ.4:~:add.rl$$,ed tQ.:kønd.'j...~:cap.¡l_a'tø.rpotal;iø.,~. . ..

r,Ij
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SECURnY 1ITlE AGENCY

e,.... .When recorded return tOt

@

LlI'I')' O. Folks

FOLKS'" O'CONNOR. PUC

Sllltell~
LW N. Cntral AYe.

ftoeat~AZ ....

DA!Z/2XNE i 06/05/09 1611
IZZ: $14.00PASI:. 3
ØB ......: -057607

" "

0RlCIAL RECORDS OF

PINAL COUNIY REOOFUJBl'
LAIJAA DEANl.Y1lE

HO'l'ICZ OF 'l'RUSTBB t S S~
Trustee sale No: JlcJ::Lmi.y,J.... B
Loan Number: 098-00035662154-"0000

The followmg legally described trust property wiU be sold, pursuant to the

Deed ciliied 'lbnia." ',2001, and recordod on Febnary '.2017 in

PinI County, Arizona at public auction to the blghest bidder at the

Coart BaiIcJlq, 971 North JasoII Lopez Orde, BIde AI"

day: '0./

LEGAL:.
ParalA, of neonlefsurvey, recorded .. .

records of PIDaI Cftnty, Arizona behtithe

soutlawest quarter of the ioatliwesc qurter

lUver Bne a. MeridIaa. Pial COUIlty, A

reserved ..to tile U.lted Såtes or America.

The stroet address is purported to be:
Pared '# If3.04.857A .
AJ-IaeJUdiH, AZ 85219

ln Pan:el Numbtr 1t3 .. t5'7Â

Original Prindpal BaJanec S

BmefiçÏIr.Y .
M a: I........ IIsIeyBaIlk

170 Nort' Water Street

Milwaa". WI siioi

Pagelof2

1 aadbook l7 of s.rveys,palt ies,

or tlte soatbeast q...rter of the

I ....nge 8 qst, or tile Gila .ad sait
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The notice contained in this Statement is or may be an attempt
to collect a debt, and any infoniation obtained will be used for
tbat puqM)se.

STATBMBN'l' O:P BRBACB Oil NON- PBJUI'OlUlANCB

The follOwing Breach or Nan- Performance of that certain Deed of
Trust i:ecorded undei: the Trust Deed execute by James H
MCKinney, an unmarried man, as Truøtor(s), in tih Chicago
Title Insurance Company 2500 S power ad STB 101 Mes 85209
is nailed as '1'rustee, which Trust Deed dated February '1~ 2007.
and l:'ec:orded in Pinal County, Arizoml, in In ent r
2007-017572, (the "Deed of Trust.) has occurre

Failure to uke. the. IllOnthly installmenWue.
$2375.76, which became due on 2/oi/~
installilents thereafter, along with a
together with all other defaults under the

The beneficiary in said Deed of Trust
cause to be sold the property descri
a Trustee's Sale .in complian~ith .

The a1llountof the unpaid
$407.272. S6 plus intere.
creditor to whom the

Bank. Unles8 the Debto
this Notice within 30
dispute the validity of
Trustee will assume the
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or any portion ther
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6t Xlsley Bank

O. Folks
omey at. Law

By special PoWer of Attorney
rsuant to A.a.S. 33-809(C)

IP Y IN THE SUBJBCT PROPBRTY is JUNIOR AND INFBRIOR
TO THAT OP THE TRUST DBBD BBDlG FORECLOSED, YOUR INTEREST IN THB
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. -
WRITTEN NOTICE OF LOAN DISPUTE

James McKinney
618 S. Wickiup Road

Apache Junction, AZ 85219
August 17th, 2009

Kondaur Capital Corporation
11 00 Town & Country, Suite 1600
Orange, CA 92868

Re: Account #: 10'147, formerly #35662154 hereinafter "Loan" dated February 7, 2007.
Fair Credit Reporting Act (aka FCRA), at 15 U.S.C. § 1681 et seq. . .
Fair Debt Collection PracticesAct (aka FDCPA), 15 U.S.C. § 1692 et seq.
Real Estate Settlement Procedures Act, (known as "RESPA"), 12 U.S.C. § 2601-2617.

I am also rescinding this loan for the total of mis-allocated fees, a "material" basis to rescind
under Reg. Z § 226.23. Tolerance for Disclosures.

I am rescinding this loan within my ext.ended rescission rights, as noted in Gaona v. Town &
Country Credit, 324 F.3d 1050, 1053 (8th Cir. 2003); England v. MG Investments, Inc., 93 F.

Supp. 2d 718 (S.D. W. Va 2000); Williamsv. Gelt Financial Corp., (In re Williams), 232 B.R.
629 (Bankr. E.D. Pa 1999) aff'd,237 B.R. 590 (B.D. Pa. 1999).

IIWe rescind as well, for Arizona U.D.A.P. violations by the originating "broker"lbanker(s).
Parks v. Marco-Dynamics Inc. 121 Ariz. 517. 591P.2d 1005. wn

~
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R.E.S.P.A. requirements designed to protect the consumer were also violated as more continuing
Arizona Unfair and DeceptiveActs and Practices (UDAP) by the originators and/or servicers, to
my needless detennent and economic loss. Perhaps in discovery, these UDAP acts may have
been duplicated in other states as well.

M & I has failed to obey is U.S.C. § 163S(b), which states: "Within 20 calendar days after
receipt of a notice of rescission, the creditor shall... take any action necessary to reflect the
termination of the security interest. " They are to affinnably initiate court proceedings within

those 20 days if they dispute the rescission, which they failed to do.

Once the Consumer rescinds, the secunty interest ansing by operation of law becomes void

automatically. The promissory note is also voided since it is part of the same "transaction," see
i.e., is U.S.C. § 163S(b) and Reg. Z § 226.23(d)(1). .

This Note - months before your August 2009 purchase, and before your August 2009 servicing
transfer, was Rescinded without reservation.. therefore pursuant to FCRA et. al., I dispute any
credit reporting on it, as its security interest and terms are utterly void by law, both TILA and
UDAP, ab initio.

M & I bank as Servicer and Originator repeatedly failed to follow R.E.S.P.A., T.I.L.A. et. al., and
now owes to me against this account:

1. Statutory damages of no less than $2,000 each for the disclosure violations as

provided under is U.S.C. § 1640;

2. Statutory damages of $2,000 for Defendants' failure to respond properly to Plaintiffs'
June 4th, 2009 rescission notice; . .

3. Statutory damages of $2,000 for each of Defendants' five separate failures to respond
properly to Plaintiffs' five ignored specific 12 USC § 260S Qualified Written
Requests for discovery and loan verification.

4. Statutory damages as provided by state law and the Arizona Consumer Fraud Act(AFCA). .
These items' non..payment by M & I, due to their mitigating amounts are disputed as welL

I respectfully demand that you void M & I's illegally initiated foreclosure, as per § 163S(b) you
have no security basis on my property after rescission of the refinance section of this loan. The
voided Dèed of Trust contracted "Refinance" when I was asked to sign it as on the face of the
document itself.

Severally, for each of these reasons, this loan is in dispute. In accordance to paragraph S of your

letter, I am disputing each of these issues within 30 days, in writing.

In violation ofFCRA and FDCPA, and in violation of §.1635(b), the disputed security-interest.
based Trustee Sale, was post-rescission publicly recorded intentioruilly by M & I, further
damaging my credit As the new Servicer, please correct this. w

I



:'.. "
I am damaged daily until these are all corrected. Any negative reporting on it by you while it is
in dispute will further damage me. Since you are responsible for this account, please correct
these many items immediately. Thank you.

Sincerely,

James McKinney

CERTIFICATE OF SERVICE

.I HEREBY CERTIFY that a true and correct copy of the above and foregoing has been
furnished by U.S. Mail on this day of ,2009 to:.

Express US Mail #EQ 568815360 US
Kondaur Capital Corporation
1100 Town & Country, Suite 1600
Orange, CA 92868

James McKinney

00o
~i
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Filed on 1/26/20103:17:58 PM

IN THE SUPERIOR COURT

PINAL COUNTY, STATE OF ARIZONA

Date: 01/26/2010
l'~TED
JAN14f!¡-2010

THE HON WILLIAM J O'NEIL
Division: l

By Judicial Assistant: JUDY GOSSMAN

Plaintiff(s),

) 51100CV200903764
)

)

)

)

)

)

)

)

)

)

NOTICE
JAMES MCKINNEY

vs.
RULING ON MOTIONSIISSUES

KONDAUR CAPITAL CORPORATION, et aI.,

Defendant(s ).

A Motion to Dismiss was submitted by Folks & O'Connor PLLC. Plaintiff has not
addressed any of the issues raised within the Motion to Dismiss even assuming the
allegations contained within the Complaint were true and there has been no sufficient
factual allegations to undergird the same. The Court would be required to grant the
motion. Now, therefore,

IT iS ORDERED granting the Motion to Dismiss.

Plaintiff attempts to file a Dismissal Without Prejudice based upon incorrect venue for a
majority of witnesses and a request to hold this dismissal in abeyance was likewise
submitted. Further, as Plaintiff has now apparently attempted to dismiss this action and
then reinstituted it in a different county, this Court retains jurisdiction for the order of the
payment of costs incurred by the Defendants. However, this Court has not deemed the
Motions to Dismiss as summary judgment motions and does deem the matters
otherwise dismissed as authorized by Rule 41 (A).

Mailed/e-mailed distributed copy: 01/26/2010

JAMES MCKINNEY
618 S WICKIUP RD
APACHE JUNCTION AZ 85119

Page 1 of2
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MARK L COLLINS

LARRY 0 FOLKS
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2

JAMES MCKINNEY
618 S. WICKIUP ROAD

APACHE JUNCTION, ARIZONA 85119

PRO PER (SELF REPRESENTED LITIGANT)
3

4

5
IN THE SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY

6
JAMES McKINNEY, an individual,
JAMES McKINNEY, an individual,
Real Parties in Interest

7

8 Plaintiffs,
9 vs.

10 KONDAUR CAPITAL CORPORATION, a
Delaware Corporation; KONDAUR VENTURE

X, LLC; an Delaware LLC; KONDAUR
CAPITAL TRUST SERIES 2009-3, a Delaware
Statutory Trust; DEUTSCHE BANK TRUST
COMPANY DELAWARE, a Delaware
Corporation; PAULA CHASTAIN, an individual;
PETER BAI, an individual; FOLKS AND
O'CONNOR, PLLC, an Arizona LLC;
SECURITY TITLE AGENCY, an Arizona
Corporation; M & I MARSHALL AND
ILSLEY BANK, a Wisconsin Corporation; JO
JONES and JANE DOE JONES, husband and
wife, JOHN DOES and JANE DOES I-X;
ABC CORPORATIONS I-V; and XYZ
PARTNERSHIPS I-V; ABC LLCS I-V, XYZ
TRUSTS I-V;

11

12

13

14

15

16

17

18

19

20 Defendants.

21

22

23

24

25

26

CASE NO. CV2010-090122

COMPLAINT

Quiet Title A.R.S. § 12-1102 et seq.
For lack of valid Holder in Due Course

A.R.S.47 § 3320

For lack of Real Party in Interest per Rule
17(a)
Breach of Contract
Violation of the Fair Debt Collections

Practices Act (F.D.C.P.A.)
15 U.S.C.§ 1692

Violation of AZ Consumer Fraud Act
Violation of Truth in Lending Act

15 U.S.C.§ 1601 et. seq.
Violation of Home Ownership and Equity

Protection Act, 15 U.S.C.§ 1639

Violation of the Fair Debt Collections
Practices Act

Violation of the Arizona ASsignment and
Satisfaction of Mortgage Law
and Invalid Deed of Trust Law
A.R.S.§ 33-420 et. seq.

Infliction of Emotional Distress
Fraud - Misrepresentation and Conspiracy
Violation of the Uniform Commercial Code

as defined in A.R.S.§ 47-3100
et. seq. and Arizona's Recording
Statute

Plaintiff James McKinney against Defendants, alleges as follows:

1
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

THE PARTIES 

i. Plaintiff JAMES MCKINNEY is a retired individual, in the State of Arizona at

all times relevant to the Complaint. Hereinafter also 'Plaintiff or 'Consumer'

2. Plaintiff James McKinney is an individual relative of above, in the State of

Arizona at all times relevant to the Complaint. Hereinafter also 'Plaintiff' or 'Consumer'

3. Plaintiffs are a "consumer" as defined by TILA, 15 U.S.C. § 1602(h) and Federal

Reserve Board Regulation Z, 12 C.F.R. § 226.2(a)(lI).

4. Plaintiffs were and are a "least sophisticated consumer" as defined in F.D.C.P.A.

court rulings ie Rosenau v. Unifund Corp., 539 F.3d 219,222.

S. Defendant KONDAUR CAPITAL CORPORATION, is a Delaware Corporation

doing business in Arizona;

6. Defendant KONDAUR VENTURE X, LLC, is a Delaware LLC doing

unregistered business in Arizona;

7. Defendant KONDAUR CAPITAL TRUST SERIES 2009-3, a Delaware

Statutory Trust doing unregistered business in Arizona;

8. Defendant DEUTSCHE BANK TRUST COMPANY DELA WARE, is a

Delaware Corporation doing business in Arizona;

9. Defendant PAULA CHASTAIN is an individual involved in this transaction as a

debt collector.

10. Defendant PETER BAI is an individual involved in this transaction as a debt

collector.

i 1. Defendant FOLKS AND O'CONNOR, PLLC, is an Arizona LLC doing business

in Arizona;

2
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3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

12. Defendant SECURITY TITLE AGENCY is an Arizona Corporation doing

business in Arizona;

13. Defendant M & I MARSHALL AND ILSLEY BANK, is a Wisconsin

Corporation doing business in Arizona;

14. Defendants set forth above are hereinafter collectively referred to as

"Defendants" .

15. Defendants are each a "creditor" as defined in the TILA, 15 U.S.C. § 1602(f) and

Regulation Z, 12 C.F.R. § 226.2(a)(17)(i).

16. By their own admission, Defendants are each a "debt collector" pursuant to 15

U.S.C. § 1692(a)(6).

17. Defendants John Does and Jane Does i-x, ABC Corporations i-v and XYZ

Partnerships i-V, and ABC LLCs or other individuals, directors and officers or business

entities who may be liable to Plaintiff but whose identities are not presently known will be

added, at which time Plaintiff will seek leave to amend the Complaint.

18. Defendants, either individually or collectively, have caused events to occur in

Arizona giving rise to this Complaint. The damages incurred by Plaintiff far exceed the

minimal jurisdictional requirements of this Court.

JURISDICTION AND VENUE

19. This Court has jurisdiction over the matters related to the emergency, injunctive,

provisional, and equitable relief sought herein, pursuant to the agreements of the parties

referenced below.

20. Venue is proper pursuant to Arizona Revised Statutes § 12-401, et seq.

21. The transaction was originated within Maricopa County, Arizona.

3
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

22. The parties herein are subject to certain contractual obligations that are the

subject ofthis litigation.

23. This action is brought, for among other purposes, to restrain and enjoin the

Defendants, their agents, employees, representatives, lawyers, directors and officers, from

taking any action to improperly transfer, dispose of, or use the property of Plaintiff to foreclose

and gain possession of Plaintiffs Property.

24. All following exhibits are true and correct, and attached hereto and incorporated

herein.

PRIMARY CAUSE OF ACTION

25. Defendant's "Kondaur" and "Folk and O'Connor's" illegal and damaging lack of

standing pursuant to A.R.S. 47 § 3302 and Rules of Civil Procedure 1 & 17(a) are the primary

cause of this complaint, as well to the emergency and permanent application, to thwart

otherwise irreparable harm and injury to Plaintiffs real property, from Defendant's utter lack

of said A.R.S. 47 § 3302 standing. Other Defendants herein have previously and repeatedly

aided & abetted the irreparable harm & injury by their actions and inactions throughout the

time period mentioned in this complaint. Other Defendants continue to do so without restraint.

26. Plaintiff herein moves for Summary judgment for Quiet Title for Defendant's

lack of standing on per Rule 17(a).

GENERAL ALLEGATIONS

I. References to Parties

27. Defendants are also hereinafter referenced in addition to their full names, within this

complaint as follows: The cluster of "Kondaur" corporate entities referred to in the caption as either,

Kondaur Capital Corporation, Kondaur Venture X, LLC, and/or Kondaur Capital Trust Series 2009-3,

4



(hereinafter also referenced as "Kondaur"); Deutsche Bank Trust Company Delaware (hereinafter also

2 "Deutsche"); Paula Chastain (hereinafter also "Chastain"); Folks and O'Connor, PLLC, (hereinafter

3
"Folks) and M & I Marshall and Ilsley Bank (hereinafter also "M & I" or "M & I Bank").

4
28. Plaintiffs apologize to the court for the lengthy detail in this complaint, but these

5

6
million-dollar Defendants have a reputation for moving to dismiss for lack of 'specificity'. Pro per

7
Plaintiffs are a bit overbroad with each Defendant's name to eliminate that nonsensical potential of

8

9

claim.

II. The Property

10 29. Plaintiff James McKinney has a primary home at 618 S. Wickiup, Apache

11

Junction Arizona 85219, Tax Parcel No. 103-04-057A4 - (the "Property").
12

13

III. Originator and Previous Servicer - M & I Bank

14
30. The total note amount was $408,458 by an unknown Real Party in Interest. On

15 information and belief, Plaintiff s Note was likely turned over to an unknown undisclosed

16 M.B.S (Mortgage Backed Security) for shredding of the note per Internal Revenue RE.M.I.C

17 Trust rules. M & I Bank was the commission-based originator, and then 'servicer' from

18 February 2007 to August 2009.

19
31. Between March to May 2009, during continued administrative discovery of

20

21
regulatory violations, misrepresentations, and material breaches, Plaintiff disputed and then

22
rescinded the Note to M & 1. During this time-period, employees of M & I Bank had advised

23 retired Plaintiff to quit making payments "to qualify for a loan modification" they were

24 proffering. Least-sophisticated consumer-Plaintiff in good faith complied with the advice of

25 servicer M & I Bank, yet in response M & I denied any reasonable, B.O.E.P.A. compliant

26
modification and instituted a Notice of Trustee Sale instead.

5



32. After much research, Plaintiff later discovered that only approximately 4% of

loans are actually ever modified in the United States, so M & I's inducements to retired

Plaintiff were absurd and unsustainable.

33. M & I bank as lowly servicer, was wholly unable as a non-Real Party in Interest

to actually contract into loan negotiations and modifications with Plaintiff. On information and

belief, this non-ability to contract problem as a non-owner is nationwide, with most

'securitized' loans in the United States handled by debt collector servicers who are not Real

Parties in Interest.

34. M & I Bank's inducements and advice to Plaintiff to default were unnecessary,

misleading, fraudulent, and damaging to Plaintiff. M & I bank repeatedly violated RE.S.P .A.,

H.O.E.P.A., F.D.C.P.A, and F.C.R.A. during their origination and during the servicing.

35. Over a nine-month period, Defendant Servicer/Debt Collector M & I Bank has

unlawfully refused to clearly answer six separate RE.S.P.A Qualified Written Requests by the

Consumer to clarify the standing of the actual real parties to this transaction.

36. Over a six-month period, successor ServicerlDebt Collector Kondaur has

unlawfully and repeatedly refused to clearly answer a separate RE.S.P.A Qualified Written

Requests by the Consumer to clarify the Holder In Due Course/Real Party in Interest Question.

37. Both M & 1's and Kondaur's refusal to acknowledge and answer Plaintiffs

Qualified Written Requests were in purposeful violation of 12 U.S.C. Section 2605(e), to as to

keep Plaintiff in the dark in his quest to negotiate directly with the Real Party in Interest to the

Note.

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

38. During origination, between January to February 2007, M & I Bank violated the

Home Ownership and Equity Protection Act, 15 U.S.C. § 1639 (hereinafter H.O.E.P.A.) when

6
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3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

qualifying this 71-year-old Plaintiff for $2,375.00 monthly interest, adjustable, when M & I

bank themselves qualified him to pay this amount upon a "$1 a month" income, as proffered by

and written to underwriting by a M & I Bank employee.

39. M & I Bank clearly knew the requirements ofH.O.E.P.A yet refused to follow it

in this transaction, for their commission-based profit and gain.

40. M & I Bank lacks good faith in all of these blatant regulatory violations.

41. Since M & I Bank refuses to follow RE.S.P.A and plainly answer Plaintiffs

well-written Qualified Written Requests (QWR), it appears to Plaintiff on information and

belief, that M & I Bank has indeed securitized for and/or sold this loan for consideration to

another unknown party. M & I Bank has repeatedly refused to answer this simple discovery

question over six months: Who is the Holder in Due Course/Real Party in Interest to this

transaction?

42. Only a Holder in Due Course who purchased the Note without default per ARS

47-3302; can be a Real Party in Interest within any real estate Chain of Title.

43. Only a Real Party in Interest can plead and defend in this Court per 16 ARS.

Rules of Civil Procedure, Rule 17(a).

44. This refusal of Defendants M & I, Folks & O'Connor, and Kondaur to answer

Plaintiff's multiple RE.S.P.A. QWRs has led Plaintiff, upon information and belief, to make in

response to this default the foregoing, lack of Real Party in Interest allegations. Simple good

faith obedience to RE.S.P.A by Defendants would have eliminated this unnecessary confusion

for Plaintiff and this Court. Such 6-months evasiveness by Defendants' has hindered Plaintiff

in creating brevity and clarity from proper discovery, and has damaged Plaintiff well beyond

the $2,000 statutory RE.S.P.A fines of each and every such violation of non-disclosure. Even

7



if the original Real Party in Interest is found, their assignee is not and cannot be a Holder in

2 Due Course, since the assignee knowingly bought the transaction in default, dispute, and

3
dishonor.

4
45. Defendants' M & I, Kondaur, and Folks evasiveness has caused repeated

5

6
unnecessary intentional emotional distress upon this retiree Plaintiff as well, as the parties

7
repeatedly threaten non-judicial foreclosure as punishment for asking. Defendants are required

8 to answer and verify the R.E.S.P.A questions first. Each Defendant should first verify and

9 correct the violations of law first, before initiating any non-judicial administrative foreclosure

10
proceeding. The F.D.C.P.A. requires each of them to do so first, yet all Defendants' refuse to

11

follow this law in violation of the stated intent of congress when implementing it.
12

46. Congressional intent in creating the F.D.C.P.A is specified in law as follows:
13

14
"There is abundant evidence of the use of abusive, deceptive, and unfair debt
collection practices by many debt collectors. Abusive debt collection practices
contribute to the number of personal bankruptcies, to marital instability, to the
loss of jobs, and to invasions of individual privacy.... "Existing laws and
procedures for redressing these injuries are inadequate to protect consumers. "

Title 15 § 1692 (a, b).

15

16

17

18
47. The above callous repeated F.D.C.P.A violations and other violations of the

19 Defendants have greatly detenorated the financial stability of retired Plaintiff.

20 48. Each of these violations of R.E.S.P.A was also a separate state violation of the

21 Arizona Consumer Fraud Act, AR.S. §§ 44-1522, et seq. ("AC.F.A.").

22
49. Each of these violations of F.D.C.P.A was also a separate state violation of the

23
Arizona Consumer Fraud Act, AR.S. §§ 44-1522, et seq. ("AC.F.A.").

24

25
50. By January 2009 in a rapidly deteriorating economy, Plaintiff had used up his

26
bank savings from the refinance. Plaintiff has been trying to sell the well-maintained property

8
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3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

for two years in a severely declining real estate market; to save his original $170,000 free &

clear lot equity, and every Holder in Due Course involved.

51. In the spring of 2009, Plaintiff approached M & I to do a 'workout plan', who

refused to do anything reasonable in light of Plaintiff's current income. This especially

considering that M & I grossly violated H.O.E.P.A to begin with - And would normally try to

mitigate that foundational violation.

52. This violation of H.O.E.P.A was also a separate state violation of the Arizona

Consumer Fraud Act, AR.S. §§ 44-1522, et seq. ("AC.F.A").

53. In May 2009, Plaintiff discovered that, M & I bank had failed to properly

disclose the material notices and terms of the loan in Material Breach.

iv. Material Breach Rescission

54. In May 2009, Plaintiff discovered that M & I Bank;

A failed to properly disclose the material notices, and terms of the loan,

B. misrepresented the securitized terms and parties of the loan

C. violated regulatory laws such as H.O.E.P.A and other Material rescission

precedents.

D. repeatedly violated the F.D.C.P.A. in the servicing and collection of the debt.

E. failed to disclose the Holder in Due Course of the transaction

F. failed to disclose the Real Party in Interest to the transaction to Plaintiff

55. The above actions of servicer M & I Bank were misleading to Plaintiff.

56. The actions ofM & I Bank. above were Material Breaches to the contract.

57. All the above actions are separate state-related Material Breaches within

Arizona's Consumer Fraud Act (AC.F.A)

9
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3

4

5

6

7

8

9

10
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12

13

14

15

16

17

18

19

20

21

22

23
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25

26

58. The AC.F.A. is also referenced as the Unfair & Deceptive Acts & Practices

(U.D.AP.) in Plaintifts correspondence to Defendants.

59. Each separate AC.F.A. action has damaged Plaintiff.

60. Severally, Plaintiff rescinded on June 4th, 2009 for these breaches as well by

certified mail notice to M & I Banle

V F.D.C.P.A. Non-Disclosure. Non-Compliance by Defendants.

61. On June 4th, 2009, Plaintiff sent this rescission and F.D.C.P.A disputes to

Defendant Folks and O'Connor. Folk's and O'Connor as M & I's Special Power of Attorney,

Accountant, agent, and legal counsel, refused to obey Defendant's Rescission, and instead

purposely and with intentional infliction of emotional distress upon Plaintiff; by creating an

unavoidable immediate 'crisis' in the mind of the Plaintiff; recorded their "Breach" notice and

"Notice of Trustee's Sale in the Public Records.

62. This refusal to verify and obey the F.D.C.P.A and F.C.R.A dispute was

specifically simultaneously made by Jennifer C. Menges, debt collector of Folks & O'Connor,

to the intentional emotional distress and financial loss of Plaintiff.

63. When one makes a phone call to Folks & O'Connor, the phone conversation is

always preceded with a F.D.C.P.A. recording notice clearly stating that they are a 'debt

collector.' The term 'debt collector' comes from the F.D.C.P.A and debt collectors are strictly

regulated thereby. This recorded notice is one of the F.D.C.P.A. requirements.

64. The F.D.C.P.A requires a Debt Collector like Folks & O'Connor; to first verify

and validate the debt, and to put on hold collection activities during that time period, yet Folks

& O'Connor and Jennifer Menges refused to obey the F.D.C.P.A to the determent of Plaintiff,
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knowing the their actions would likely not be reviewed, in a convenient, non-judicial

proceeding.

65. Defendant M & I Bank is known to be heavily involved in undisclosed

securitization of borrower's signatures on mortgage loans. Numerous SEC 8-K and 10-K

filings of M & I document these securitized, multiple-entity relationships. Defendant M & I

Bank has repeated refused to disclose to Plaintiff which specific entities and filings are

involved.

66. As a violation of A.C.F.A., the F.D.C.P.A., and against the interests of 
Plaintiff,

to date, on information and belief, Defendant M & I failed to disclose the hidden securitization

of the borrower's signature, and/or the sale-for consideration of the loan to a third unknown

party. This portion of the note contract was not known nor disclosed to Plaintiff, and

misrepresented and concealed by this Defendant. The unknown Real Party in Interest failed to

disclose these particulars of the loan as well.

67. Defendant Folks and O'Connor as Power of Attorney of'servicer' has to failed

to disclose same.

68. Defendant Kondaur as 'servicer' or otherwise, has to failed to disclose same.

69. M & I Bank none-the-Iess, instead of correcting the misrepresentation, legal, and

fatal regulatory breaches they knew about, after being noticed in writing on June 4th, 2009,

purposely recorded a non-judicial foreclosure on June 5th, 2009 with special power of attorney

for M & I Bank, Defendant Folks & O'Connor.

VI. Successor 'Trustee' Folks & O'Connor lacks valid Chain of Title from a

Holder in Due Course.

11



2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

70. Successor Trustee, debt collectors Jennifer Menges and Folks & O'Connor also

well knew about the June 4th, 2009 Material Breach Rescission, both in writing and verbally,

before filing their Notice of Trustee Sale, but went ahead and recorded it anyway in the public

recorders office on June 5th, 2009 to preserve their fees, percentages, and their profitable

business relationship with M & I Bank.

71. By proceeding on a previously rescinded loan in F.D.C.P.A and F.C.R.A.

dispute, Folks & O'Connor breached their Trusteeship. (A courtesy-notice conversation with

Jennifer Menges was also recorded, pre-filing with them on June 5th, 2009, which Folks and

Menges egregiously ignored).

72. Defendant Folks & O'Connor conspired with M & I in Breach, to damage

Plaintiff needlessly anyway, by rush the clock on non-judicial foreclosure on a disputed and

partially void security interest.

73. Defendant Folks & O'Connor lacks Clean Hands.

74. Defendant Folks & O'Connor thereby is in Breach.

75. Defendant Folks & O'Connor as: Servicer, Servicer's agent, F.D.C.P.A. Debt

Collector, Accountant, Legal Counsel, and Power of Attorney was completely involved in

aiding and abetting Defendants Kondaur and M &. I Bank, in all the allegations against those

Defendants.

76. Defendant Folks & O'Connor as: Servicer, Servicer's agent, F.D.C.P.A. Debt

Collector, Accountant, Legal Counsel, and Power of Attorney was completely involved in

covering up the regulatory and other allegations against Defendant Kondaur and M & I Bank,

knowing full well that their actions very likely would not be reviewed in a quick non-judicial

foreclosure process.
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77. Plaintiff noticed again Defendant Folks & O'Connor about these matters on June

20th, 2009 by certified mail, and Folks & O'Connor did absolutely nothing to mitigate their

ongoing damages against Plaintiff.

78. Defendant Kondaur(s) have aided, abetted, and continued all of the above

damages to Plaintiff.

VII Subsequent Defendant Kondaur(s) seeks out defaulted non-Holder in Due

Course loan, and finds it in Plaintiff's property, hoping no one including

Plaintiffs will notice.

79. After these events, between June 2009 and August 2009, M & I Bank

nonetheless, instead of correcting the mounting misrepresentation, legal, and fatal regulatory

breaches they knew about, instead reportedly 'sold' M & ls Servicer's nghts to a Delaware

corporation called Kondaur Capital Corporation, operating out of California.

80. Amazingly, Kondaur Capital Corporation boastfully advertises itself on its

internet home page "Welcome to Kondaur Capital Corporation" as 'buying' notes with "Loans

with origination fraud", and "Loans with regulatory violations" (Exhibit C) for, according to

their 4-08-09 Kondaur's newsletter, "Pennies on the Dollar".

81. Kondaur aids, abets, and furthers M & l s scheme of wiping away any chance to

rectify and prosecute regulatory violations, misrepresentations, and breaches; with the use of

Kondaur's employees affectionally called 'Combat Loss Mitigatiors'. These 'Combat

Mitigatiors' repeatedly threaten homeowners with Arizona Non-judicial foreclosure process

and short dates; to badger weary homeowners to just ignore the disputed breaches and claims,

and under duress take a bribe to abandon the homeowner's regulatory and F.D.C.P.A. disputes,

their home and the homeowner's original down payment/equity.
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82. Kondaur conspired with M& I Bank, Folks and O'Connor, and all other

Defendants to profit greatly with their 'Pennies on the Dollar' enterprise with M & I Bank and

other Defendants.

83. Kondaur conspired with other Defendants to quickly liquidate the homeowner

out of his remaining property, leaving Defendant out on the street, without the security of a

lifetime's work of assets.

VIII Kondaur's Foundational Standing & Regulatory Violations

84. As noted earlier, M & I reportedly later 'sold' this defaulted dishonored note to

some foreign corporate entity with the name Kondaur in its title, as noted below.

85. Like previous servicer M & I Bank, Defendant servicer Kondaur has repeatedly

refused to follow R.E.S.P.A. federal disclosure law within 12 U.S.C. Section 2605(e), in

disclosing the relationship of and between the various Kondaur foreign entities, LLCs,

Corporations, and offshore Trusts registered in the state of Delaware to Plaintiff, even though

Kondaur themselves claim the legal responsibility to do so right in their own introductory letter

(Exhibit A, July 31 5t letter paragraph 10)

86. There are 44 foreign to Arizona, corporate entities incorporating the name

"Kondaur" related to these Defendants registered in the state of 
Delaware. (Exhibit B)

87. 43 of these 44 foreign entities are not registered to do business in Arizona, yet 3

of them claim a relationship with Plaintiff, and more importantly to his recorded property

rights. (Exhibit A).

88. Three of the 44 Kondaur entities: Kondaur Capital Corporation; Kondaur

Venture X, LLC; and Kondaur Capital Trust Series 2009-3 appear in two notice papers sent to

Plaintiff dated August 4th, 2009 and July 3 151, 2009. (Exhibit A).
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89. Only one of the three Kondaur entities, "Kondaur Capital Corporation" is

properly registered to do business in the state of Arizona.

90. Kondaur Capital Corporation; Kondaur Venture X, LLC; Kondaur Capital Trust

Series 2009-3 have purposely, maliciously, and recklessly kept Plaintiff in the dark for 160

long unnecessary days, as to which Kondaur corporate entity if any, actually claims and proves

ownership of the Note and Deed of Trust. Their own July 31st, 2009 specifically states they

had 60 business days to answer. (Exhibit A, July 31st letter, paragraph 10).

91. Later in December 2009, Kondaur Capital Corporation employee Peter Bai told

Plaintiff McKinney, that Kondaur Capital Corporation was indeed not a servicer of the loan,

but quote an "asset manager".

92. This inducement to Plaintiff was a wire fraud upon Plaintiff by Kondaur Capital

Corporation.

93. The July 31st, 2009 letter sent to Plaintiff earlier by Kondaur Capital

Corporation, clearly states that Kondaur Capital Corporation is a R.E.S.P.A. 'servicer' of the

loan, also known in law as a F.D.C.P.A. §1692 debt collector, clearly contradicting the

December wire-fraud statement (Exhibit A, July 31 st letter).

94. Neither a debt collector nor a servicer is an owner of a note.

95. Therefore Kondaur Capital Corporation as non-owner servicer is a commission-

based agent-contractee, with an unclarified or unknown third party.

96. In Kondaur's August 4th 2009 letter, Defendant Kondaur Capital Corporation

claims to have received a 'sold' or 'transferred' previously overdue, defaulted, dishonored

mortgage note from M & I Bank with the defaulted face amount of $408,500. (Exhibit A,

August 4th, Letter).
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97. Defendants "Kondaur Capital Corporation", some unclear non-registered

Kondaur entity, and Power of Attorney "Folks" are attempting to illegally foreclose the

Plaintiff's property, regardless to their absolute lack of standing to do so, as described below.

ix. Kondaur's RoE.S.P.A. QWR violations

98. Kondaur assumed the Servicing and Debt Collection of this Note by letter notice

to the Plaintiff dated July 3151, 2009.

99. On August 18th, 2009, Plaintiff sent this new servicer, Kondaur a Qualified

Written Request (QWR) requesting information; primarily to document who is actually is the

Real Party in Interest, and if that Party is a Holder in Due Course.

100. Servicer Kondaur is required by law to answer this QWR and as debt collector,

not to report any negative credit information during the answer time, usually 60 business days

per R.E.S.P.A. and per Kondaur's own letter notice to Plaintiff.

101. Kondaur violates R.E.S.P.A. and thereby A.C.F.A. in negatively reporting and

pursuing a disputed non-judicial foreclosure, when they haven't even attempted to answer this

QWRyet, to the determent of 
Plaintiff.

102. From January 2009 to August 2009, Defendants M & I, Kondaur, Folks and

O'Connor, sent the Plaintiff several letters. These letters falls under the Fair Debt Collection

Practices Act a Federal Law, which prohibits the use of "abusive, deceptive, and unfair debt

collection practices by many debt collectors". 15 U.S.C. §1982.

103. By their admission, Kondaur, Folk & O'Connor, et. al. each are a "debt

collector" pursuant to 15 U.S.C. § 1692(a)(6).

104. There are numerous violations of the FDCPA in the Defendants'

communications. First, the communication must state the name of the actual creditor. The
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recent letter incorrectly states that the creditor is Kondaur Capital Corporation. Kondaur

Capital Corporation is nothing but a Servicer, according to Kondaur's own August 4th, 2009

letter. (Exhibit A). Chain of Title is unrecorded, deficient, and illegal.

105. The July 31st 2009 Kondaur letter states that, the firm will assume the debt to be

valid unless you, within thirty days after receipt of this notice, dispute the debt in writing. If

there is a dispute in writing, then the firm promises to obtain verification of the debt, the

Defendant's representative promises to provide the Plaintiff "with the name and address of

the original creditor, if it different from the current creditor".

106. Despite the Plaintiffs Qualified Written Requests on August 18th, 2009, there

has received no written answer from Kondaur, Power of Attorney Folks & O'Connor or any of

the Defendants.

107. The Plaintiffs August 17th, 2009 dispute under F.D.C.P.A. has also been

ignored.

COUNT I 

(QUIET TITLE, A.R.S. § 12-1101, et seq.)

(Defendants Kondaur, Folks & O'Connor, M & I Bank, Deutsch Bank)

108. Plaintiff repeat, re-allege and incorporates by reference the foregoing paragraphs.

109. Plaintiff is credibly informed and believes that Defendants make some claim

adverse to Plaintiff.

1 10. The Defendants allege that they are the owner of the Promissory Note and Deed of

Trust on the Property, yet while lacking status as a Holder in Due Course.

111. No Real Party in Interest is before this court, except Plaintiff as required by Rule

17(a).
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112. There is no proof of any Chain of Title by a Holder in Due Course.

113. Regardless, No Defendant whatsoever is a Holder in Due Course in the

transaction.

114. Gurrent Defendant's Kondaur, Folks, and O'Connor's Chain of Title lacks a

Holder in Due Course.

115. Said title is unrecorded, deficient, and illegaL.

116. WHEREFORE, Plaintiff requests that judgment be entered against Defendants as

follows:

A Judgment establishing Plaintiff's estate as described above;

B. Judgment barring and forever estopping Defendants from having or claiming

any right or title to the premises adverse to Plaintiff;

C. Judgment for Plaintiffs attorneys' fees and costs;

D. Such other and further relief as this Court deems just and proper.

COUNT II 

LACK OF STANDING - A.R.S. 47 § 3302 HOLDER IN DUE COURSE

117. Neither defendants Kondaur Capital Corporation, Kondaur Venture X, LLC,

and/or Kondaur Capital Trust Series 2009-3, nor agent Defendant Folks and O'Connor are a

Holder in Due Course to the Note and Deed of Trust, pursuant to AR.S. 47 § 3302, since they

knowingly purchased the note in violation of it.

1 i 8. Defendant Kondaur shamelessly advertises to regulation-violating bank, that

Kondaur purposely and seeks out and 'buys' loans with 'hyper-default', 'regulatory violations'

and unbelievably, 'origination fraud'. (Exhibit C).
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119. Kondaur's website homepage at www.kondaur.com/home.aspx is pnma facie

2 evidence that Kondaur had full 'knowledge" that they were buying loans with default, dishonor,

3
and/or defect and or fraud, in contrast to the opposite basic foundational elements required by

4
A.R.S. 47 § 3302. (Exhibit C).

5

6
120. Defendant Kondaur attempted to cover up their purchases of loans with

7
regulatory violations and origination fraud, by politely re-labeling them 'scratch & dent'

8 mortgages, in their advertised inducements for non-Holder in Due Course loans. Kondaur

9 Capital Corporation's CEO Joe Daurio stated in April of2009:

10 U ....a loan is scratch-and-dent for any of the following three reasons: loan

performance - the loan is either in default or was previously in default; a loan
where a regulation was violated in the origination process; or for underwriting
reasons that involved fraud." (Exhibit D - "Scratch-and-dent Loan Market

_Offers Outlet").

11

12

13

14
121. Kondaur's April 2009 'Scratch-and-dent' 'Kondaur News' is prima facie that

15 Kondaur had full 'knowledge' that they were buying loans with default, dishonor, and/or defect

16 and or fraud in violation of A.R.S. 47 § 3302, including Plaintiffs.

17 122. On information and belief, Kondaur has purchased 28,000 mortgage notes

18
throughout the country with regulatory violations and origination fraud, including Arizona,

19
including this Note, and involving the direct subject property of 

this application.

20
123. Defendant corporation(s) Kondaur Capital Corporation knew that buying loans

21

22
with regulatory violations and origination fraud negates the Note per A.R.S. 47 § 3302, for lack

23 of a valid Holder in Due Course.

24 124. Defendant Kondaur continued this risky illegal behavior in Arizona due to the

25
large extraordinary profits derived from it.

26

19



125. On information and belief, Kondaur average purchase price of a Note with

2
regulatory violations is 23 cents on the $1.00 of the defaulted 'face value' of the note.

3
126. This gross profit from buying illegally originated loans at this ratio, is 4 to i

4
within just a few months time, necessary to complete a 90-day non-reviewed, non-judicial

5

foreclosure.
6

7 127. Defendant Kondaur assumed the risk of this illegal behavior in their business

8 model, as the few losses such as Plaintiffs contested note, are made up through the profits of

9 the estimated (95%) remainder of unchallenged loans that are foreclosed on, from least-

10 sophisticated, unrepresented, financially-strapped consumers.

11

128. ~ondaur hoped that this Plaintiff consumer would collapse from exhaustion into
12

this undisputed category; and in August 2009 offered Plaintiff a $5,000 cash bribe to drop
13

14
Plaintiff's claims of regulatory violations and origination fraud, telling Plaintiff to abandon his

15 claims and "get on with your life n.

16 129. Kondaur's enterprise scheme is to abuse the Arizona non-judicial non-reviewed

17 foreclosure process to further 'clearing title' for previous violators' mistakes. This works to

18 unlawfully yet efficiently and cheaply 'quiet title' in 95+% of the regulatory-deficient, non-
19

Holder in Due Course notes that Kondaur 'assumes'.
20

130. A.R.S. 47 § 3302 clearly defines the necessary Holder in Due Course as follows:
21

22
....A. "holder in due course" means the holder of an instrument if:....2. The

holder took the instrument: (a) For value; (b) In good faith; (c) Without

notice that the instrument is overdue or has been dishonored or that there is an

uncured default with respect to payment of another instrument issued as part of
the same series;"

23

24

25 1 3 1 . Blacks Law Dictionary also defines a Holder in Due Course as follows:

26
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1 A holder in due course is a person who takes a negotiable instrument, such as a
promissory note, for value without knowledge of any apparent defect in the
instrument nor any notice of dishonor. (Black's Law Dictionary 2nd Pocket ed.

2001 pg. 322).

2

3

4 132. As Kondaur knowingly advertised for, sought out, and 'bought' Plaintiffs note

5 with notice of it being "overdue" as noted above in A.R.S. 47 § 3302 (A) 2, Kondaur utterly

6 lacks standing as a Holder in Due Course. (Exhibits C & D).

7
133. Also as Kondaur knowingly advertised for, sought out, and 'bought' the note

8
with notice of it being previously Dishonored by Obligor/Plaintiff as noted in A.R.S. 47 §

9

10
3302, Kondaur lacks standing as a Holder in Due Course.

11
134. Also as Kondaur knowingly advertised for, sought out, and 'bought' the note

12 with notice of known Defect from M & I Bank as noted in A.R.S. 47 § 3302, Kondaur lacks

13 standing as a Holder in Due Course.

14 135. Also as Kondaur knowingly advertised for, sought out, and 'bought' the note

15
without the "In Good Faith" required by A.R.S. 47 § 3302, Kondaur lacks standing as a

16

Holder in Due Course.
17

18
136. A non-Holder in Due Course in NOT a Real Party in Interest in the overall

19 transaction.

20 137. Only a Holder in Due Course can be a Real Party of Interest in any real estate

21
Chain of Title as welL.

22 138. Only a Real Party of Interest can plead and defend in this Court per 16 A.R.S.
23

Rules of Civil Procedure, Rule 17( a).
24

139. Kondaur is not a Holder in Due Course; and thereby is not a Real Party in
25

26
Interest.
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140. Kondaur as a non-Holder in Due Course therefore is unable to create an

unbroken chain of title necessary to foreclose upon the non-Holder in Due Course note.

141. Kondaur as a non-Real Party in Interest lacks standing in this Court and lacks

standing against this Plaintiff per Rille 17(a).

142. Kondaur utterly lacks the good faith demanded by A.R.S. 47 § 3302

143. Kondaur lacks any clean hands implied within A.R.S. 47 § 3302.

144. This scheme is damaging hundred of Arizonians, by hindering their otherwise

pursuit and corrections of Regulatory and Misrepresentation violations in court.

145. This scheme is damaging Plaintiff greatly. Plaintiff is a 73-year-old retiree

trying to preserve the fruits of a lifetime oflabor, his home equity from a non-valid non-party.

146. Up to Thursday, Kondaur Capital Corporation has been baiting Plaintiff with

settlement offers, that include unreasonable conditions, indemnifications, and change of

jurisdiction from Arizona to California. These inequitable 'settlement contracts' have been a

sham to 'run the clock' out on Plaintiff up to the non-judicial foreclosure date.

147. Kondaur Capital Corporation, literally without being a Holder in Due Course and

without Chain of Title, is trying to take away Plaintiffs home anyway, tomorrow morning,

January 5th, 2010, upon the courthouse's steps.

148. Defendant's have absolutely NO Arizona recorded chain of title to the Deed of

Trust, as bragged to in their 'hyper-default' website home page (Exhibit C).

149. Plaintiff has publicly rescinded Folks void Trusteeship and Power of Attorney of

and over the Deed of Trust, and noticed them of same for this crucial lack of a Holder in Due

Course, and appointed another Trustee.
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150. Arizona law requires recorded, complete Chain of Title. Kondaur's, and Folks

and O'Connor's gross neglect of this public assignment law to date, creates repeated theft and

conversion in this county in the millions of dollars.

151. Finally, public policy greatly favors granting quiet title of the complaint.

Defendants are attempting to conduct a Trustee Sale that lacks a known A.R.S. 47 § 3302

Holder in Due Course, a fraud on Plaintiff and the public.

152. Although this Plaintiff homeowner has $170,000 of his retirement earnings tied

up in the property, Kondaur repeatedly offered Plaintiff a $5,000 bribe for future 'rent', thereby

concealing these fraud and violations of A.C.F.A., H.O.E.P.A., and ARS 47-3302, et. aI.,

insuring they will never be adjudicated in court.

153. Kondaur has not sent an Assignment of Beneficial Interest to Defendant, yet

wishes to take his house.

154. On information and belief, and according to public filings, Kondaur has a direct

financial relationship with Deutsch Bank, who is likely involved in this transaction.

155. Kondaur has not answered Plaintiff's QWR questions about any of 
these entities

either.

156. Nonetheless, neither Kondaur nor any of its labyrinth entities can never be a

Holder in Due Course, even if they paid 'pennies on the dollar' or considerable more

consideration for the Note, as they knowingly and purposely violated Arizona's Uniform

Commercial Code, A.R.S. 47 § 3302, in any purchase from M & 1.

WHEREFORE, Plaintiff requests that judgment be entered against Defendants as follows:

A. Summary Judgment that Defendants have no standing per Rule 17(a)

against Plaintiffs' quiet title action.
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B Judgment ordering that the Trustee Sale be cancelled immediately;

C. Quiet Title Judgment barring and forever estopping Defendants from

having or claiming any right or title to the premises adverse to Plaintiff;

D. Judgment barring and forever estopping Defendants from having or

claiming any right or title to the Property adverse to Plaintiff;

E. Judgment for Plaintiffs attorneys' fees and costs;

F. Such other and further relief as this Court deems just and proper.

COUNT III 

BREACH OF CONTRACT

(All Defendants)

157. Plaintiff realleges and incorporates the foregoing allegations in the Complaint as

if fully set forth herein.

158. Plaintiff and Defendants entered into a variety of agreements, as set forth more

fully above.

159. Defendants breached all of the agreements.

160. Defendants Folks & O'Connor knowingly aided & abetted these breaches of

contract.

161. Defendant Kondaur knowingly aided & abetted these breaches of contract.

i 62. Defendant Pallia Chastain knowingly aided & abetted these breaches of contract.

163. Other Defendant's aided & abetted these breaches as welL.

WHEREFORE, based upon the foregoing, Plaintiffs pray for judgment against Defendants, as

follows:
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A. For Quiet Title against all Defendants lacking Holder in Due Course.

OR in the Alternative, the following:

B. For such actual and consequential damages as may be proved at the time of 
trial;

C. For Plaintiff's taxable costs and reasonable attorneys' fees pursuant to A.R.S. §

12-341.01 and the actual documents.

D. And for such other and further relief as this Court deems just and equitable.

COUNT iv 

VIOLATION OF THE ARIZONA cONSUER FRAUD ACT

(AU Defendants)

164. Plaintiffrealleges and incorporates the foregoing allegations in the Complaint as

if fully set forth herein.

165. The Defendants' Kondaur, M & I Bank, Folk's & O'Connor, et. al. above-

described actions constitute violations of the Arizona Consumer Fraud Act, A.R.S. §§ 44-1521,

et seq. ("ACF A").

166. As a result of the Defendants' violations of the ACFA, the Plaintiff suffered

damages in an amount to be determined by this Court.

167. Defendant M & I made all the misrepresentations described above with the intent

and purpose of inducing Plaintiff into signing an agreement for refinancing and did not provide

the appropriate closing documents required by Arizona and Federal 
law.

168. The Plaintiff was unaware that the representations described above were false.

169. The Plaintiff acted in reasonable reliance on the representations to his detriment.
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170. The above acts by Defendants constitute consumer fraud in violation of Arizona

Consumer Fraud Act, A.R.S. §§44-1521 et seq.

171. All Defendants herein aided and abetted each of these ACFA violations.

172. In violating the ACF A, the Defendants acted with an evil mind, intending to

injure the Plaintiff or consciously disregarding the substantial risk that their conduct would

cause significant harm to the Plaintiff.

173. The Plaintiffis therefore entitled to recover actual and punitive damages

174. WHEREFORE, the Plaintiff prays that this Court award them:

A. For Quiet Title against all Defendants.

OR in the Alternative, the following:

B. Actual, consequential, incidental, and punitive damages;

C. Attorneys' fees pursuantto A.R.S. § 12-341.01:

D. Costs;

E. All applicable interest; and,

F. Such other relief as this Court deems just and equitable.

COUNT V 

(TRUTH IN LENDING ACT, 15 U.S.C. § 1601 et seq.)

(All Defendants)

i 75. Plaintiff repeats, re-alleges, and incorporates by reference the foregoing

paragraphs.

176. Defendants failed and refused to give a copy of their alleged assignment of the

Deed of Trust to Plaintiff. Defendants have transferred title of their purported real property to

an unknown to Plaintiff party.
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177. Defendants materially violated TILA 15 U.S.C. § 1601 et. seq. and Regulation Z

§ 226.18 which require a creditor to disclose among other things, Annual Percentage Rate

calculated using the methods prescnbed in the Regulation Z, the amount financed, and the total

finance charge.

178. All Defendants herein aided and abetted each of 
these TILA violations.

179. Defendants may have violated other statutes and regulations. This allegation will

be supplemented after discovery.

1 SO. Had Defendants made the full disclosure as required by TILA, Plaintiff would

not have entered into the unconscionable financing arrangement.

181. Plaintiff has been hanned and suffered actual 
'damages proximately caused by

the conduct of Defendants.

WHEREFORE, Plaintiff requests that judgment be entered against Defendants as

follows:

A. For Quiet Title against all Defendants.

OR in the Alternative, the following:

B. Judgment that these violations of the Truth-In-Lending Law be further evidence

of lack of good faith of all Defendants.

C. Judgment that these violations of the Truth-In-Lending Law be construed as

evidence of companion violations of the A.C.F.A and the F.D.C.P.A.

D. Plaintiff be awarded actual damages suffered as a result of 
Defendants' conduct;

and

E. Judgment for Plaintiff's attorneys' fees and costs.

COUNT VI
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(HOME OWNERSHIP AND EQUITY PROTECTION ACT, 15 U.S.C. § 1639)

(All Defendants)

182. Plaintiff repeat, re-allege and incorporate by reference the foregoing paragraphs.

183. The transaction described above is actually a HOEPA mortgage as defined in 15

U.S.C. § 1602(aa).

184. Defendants violated the disclosure requirements for a HEOPA mortgage as set

forth in is U.S.C. § 1639(a).

185. Defendants violated 15 U.S.C. § 1639(h) which prohibits a creditor from

engaging in a pattern or practice of extending such credit to a consumer based on the

consumer's collateral if, considering the consumer's current and expected income, current

obligations, and employment status, the consumer will be unable to make the scheduled

payments to repay the obligation.

186. Plaintiff has been harmed and suffered actual damages proximately caused by

the conduct of Defendants.

187. All Defendants knew or should have known about Defendant M & l s failures to

comply with the TILA and HOEP A.

188. All Defendants herein aided and abetted each of these H.O.E.P.A. violations.

189. Defendants are liable for Plaintiffs claims arising out of Defendants' failure to

comply with the TILA and HOEP A.

190. WHEREFORE, Plaintiff request that judgment be entered against Defendants as

follows:

A. Quiet Title against all Defendants if Plaintiff is granted Summery

Judgment for Defendant's Lack of Holder in Due Course, per Rule 17(a).

28



2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

OR in the Alternative, the following:

B. Actual and Punitive Damages;

C. Judgment that Plaintiff be awarded actual damages suffered as a result of

Defendants' conduct;

D. Judgment for Plaintiffs attorneys' fees and costs;

E. Such other and further relief as this Court deems just and proper.

COUNT VII 

VIOLATION OF THE FAIR DEBT COLLECTION PRACTICES ACT §1692

(All Defendants)

191. Plaintiff repeats, reallege, and incorporates by reference the foregoing paragraphs.

192. All Defendants, including Kondaur, Folks and O'Connor are debt collectors under

15 U.s.C. § 1692(a)(6).

193. The Plaintiff is consumer under the FDCP A.

194. Defendant Kondaur, sent a letter to Plaintiff on June 31 st, 2009, identifying

themselves as Debt collectors and gave some of the appropriate notices under the

FDCP A, including allowing the Plaintiff the ability to dispute the debt and request

verification of the debt.

195. On or about August 17th, 2009, the Plaintiff wrote that dispute letter and requested

verification of the debt.

196. According to the Fair Debt Collection Practices Act, 15 U.S.C. § 809(b), "if 
the

consumer notifies the Debt Collector in writing within the thirty-day period (of

receiving the initial communication), that the debt, or any portion thereof 
is

disputed, or that the consumer request the name and address of the original
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creditor, the DEBT COLLECTOR SHALL CEASE COLLECTION OF THE

DEBT OR ANY DISPUTED PORTION THEREOF, UNTIL THE DEBT

COLLECTOR OBTAINS VERIFICATION OF THE DEBT...."

197. Despite the written request, the proper action was never taken by Kondaur, Folks

& O'Connor, nor any other Defendants.

198. Kondaur has failed and refused to stop collection of 
the debt until they verify the

debt, and its chain of title.

199. Folks and O'Connor has failed and refused to stop collection of 
the debt.

200. M & I Bank has failed and refused to stop collection of 
the debt.

201. All other Defendants corporate and individual have failed and refused to stop

collection of the debt till was properly verified.

202. WHEREFORE, Plaintiff request that judgment be entered against Defendants as

follows:

A. Quiet Title against all Defendants if Plaintiff is granted Summery

Judgment for Defendants' Lack of Holder in Due Course, per Rule 17(a).

OR

in the Alternative if proceeding to trial, Quiet Title, AND the following:

B. Judgment establishing violation ofthe Fair Debt Collection Practices Act;

C Judgment for Plaintifts attorneys' fees and costs;

D Such other and further relief as this Court deems just and proper.

COUNT VIII
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VIOLATION OF ARIZONA ASSIGNMENT AND SATISFACTION OF

MORTGAGE LAW AND INVALID DEED OF TRUST

(All Defendants)

203. Plaintiff repeats, re-alleges, and incorporates by reference the foregoing

paragraphs.

204. There is no proof of any assignment, trust, or successor interest by a Holder in Due

Course.

205. M & I's Assignment of Trustee and Notice of Trustee Sale was deviously recorded

after the TILA § 1635 Rescission causing the source document, the Deed of 
Trust

to void for assignment or Trustee's sale.

206. The loan was in default at the time of the alleged transfer.

207. The loan was rescinded at the time of the alleged transfer and recorded notice.

208. The Deed of Trust is being held after the alleged "sale" to the assignee to the trust.

209. Kondaur Capital Corporation cannot take an equitable assignment ofa Deed of

Trust because it is not a Holder in Due Course.

210. No other Defendant listed here can take an equitable assignment of a Deed of

Trust when it is not a Holder in Due Course.

211. A.R.S. § 33-420(A), states that (a) person purporting to claim an interest in, or a

lien or encumbrance against, real property, who causes a document asserting such claim to be

recorded in the office of the county recorder, knowing or having reason to know that the

document is forged, groundless, contains a material misstatement or false claim or is otherwise

invalid is liable to the owner or beneficial title holder of the real property for the sum of not less
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than five thousand dollars, or for treble the actual damages caused by the recording, whichever is

greater, and reasonable attorney fees and costs of the action.

212. Arizona Law requires that no estate shall be conveyed unless the conveyance is

by an instrument in writing, subscribed and delivered by the party disposing of the estate.

213. Every deed or conveyance of real property must be signed by the grantor and

must be duly acknowledged before some officer authorized to take acknowledgments.

214. A party causing an invalid document to be recorded must know or have reason to

know under A.R.S. § 33-420 that the document is invalid.

215. It would be impossible, under the circumstances of this and thousand of other

cases across the country, in which the Defendants have been judicially estopped from moving

forward with Foreclosure or Trustee sales, based upon their inability to show that they are the

true beneficiary/owner under the Deed of Trust, to state that the Defendants did not know or

have reason to know that the post-rescission Substitution of Trustee and Notice of Trustee Sale

were invalid on their face.

216. Chain of Title is not complete, nor can it ever be due to a lack of a Holder In Due

Course. All actions in default and dishonor were knowingly and intentionally entered into by

Defendant buyers.

WHEREFORE, Plaintiff requests that judgment be entered against Defendants as follows:

A. Judgment ordering that the Trustee Sale be cancelled immediately;

B. Judgment barring and forever estopping Defendants from having or

claiming any right or title to the Property adverse to Plaintiff;

C. Judgment for Plaintiffs attorneys' fees and costs;

D. Such other and further relief as this Court deems just and proper.
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COUNT IX 

(INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS)

(All Defendants)

2 I 7. Plaintiff repeats, re-alleges, and incorporates by reference the foregoing

paragraphs.

218. Defendants' actions described above were extreme and outrageous.

219. Defendants either intended to cause Plaintiff emotional distress or recklessly

disregarded the near certainty that such distress would result from their conduct.

220. Plaintiff sustained severe emotional distress as a result of defendants' conduct.

221. Defendants conspired to act in a manner, which caused Plaintifts emotional

distress.

222. Defendants continually conspired to coerce him into relinquish ills claims and his

equity.

WHEREFORE, Plaintiff request that judgment be entered against Defendants,

jointly and severally, as follows:

A. Quiet Title against all Defendants if Plaintiff is granted Summery Judgment

for Defendant's Lack of Holder in Due Course, per Rule 17(a).

OR

in the Alternative if proceeding to trial, Quiet Title, AND the following:

B. Judgment that Plaintiff be awarded general damages suffered as a result of

Defendants' conduct;
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C. Punitive damages as appropriate to punish and deter Defendants from

engaging in similar conduct in the future;

D. Judgment for Plaintifts attorneys' fees and costs;

E. Interest on the judgment rendered herein at the maximum lawful rate from the

date of its rendition until paid in full; and

F. Such other and further relief as this Court deems just and proper.

COUNT X 

FRAUD - MISREPRESENTATION AND CONSPIRACY

(ALL DEFENDANTS)

223. Plaintiff realleges and incorporates by reference all prior paragraphs as if fully

set forth herein.

224. Defendants made certain representations and omissions to Plaintiff, including,

but not limited to those set forth more fully above.

225. The representations and omissions above, among others, were false.

226. The representations and omissions above, among others, were material, among

other things, to Plaintiff.

227. Defendants made these and other representations and omissions with knowledge

of their falsity.

228. Defendants made these representations and omissions to induce Plaintiff to enter

into business with Plaintiff.
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229. Defendants worked together to overwhelm Plaintiff 
with unconscionable actions,

threats, ignoring of known laws, false information, and false letters to weary Plaintiff s resolve

to rectify these misrepresentations, frauds, and regulatory violations.

230. Plaintiff was not aware that Defendants' representations and omissions were

false.

23 1 . Plaintiff relied on the truth of Defendants' representations and omissions.

232. Plaintiff had no reason to question the truth of Defendants' representations and

omissions.

233. Plaintiff has been injured by Defendants' misrepresentations in an amount to be

proven at trial.

A Quiet Title against all Defendants if Plaintiff is granted Summery Judgment for

Defendants' Lack of Holder in Due Course, per Rule 17(a).

OR

in the Alternative if proceeding to trial, Quiet Title, AND the following:

B. For such actual, consequential, and punitive damages as may be proved at the

time of trial;

For Plaintiffs taxable costs and reasonable attorneys' fees pursuant to AR.S.C.

§ 12-341.01;

D.

E.

For costs of collection after judgment; and

Such other and further relief as the Court deems just and necessary.

COUNT XII 

VIOLATION OF THE UNIFORM COMMERCIAL CODE
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AS DEFINED IN A.R.S. §47-3100, §47-3302, et. al. and ARIZONA'S RECORDING

STATUTE

(All Defendants)

234. Plaintiff realleges and incorporates by reference all prior paragraphs as if fully

set forth herein.

235. The promissory note referred to in the Deed of Trust, in the Substitution of

Trustee and the Notice of Trustee's Sale, is a negotiable instrument, governed by A.R.S. §47-

3104(a), (b) and (e).

236. Plaintiff allege that Kondaur Capital Corporation and other defendants do not

meet the definition of a Holder in Due Course under A.R.S. § 47-3302.

237. Defendants lacking Holder in Due Course status are not entitled to enforce the

Deed of Trust, and, therefore, cannot legally go forward with the Trustee Sale in any form.

238. Arizona's recording statute requires that all conveyances of real estate be

acknowledged and recorded by real parties. A.R.S. § 33-412.

239. The Chain of Title is irrevocably breached by the lack of a good-faith, Holder in

Due Course in this transaction.

WHEREFORE, based upon the foregoing, Plaintiff asks for the following relief:

A. Cancellation of the Trustee Sale;

Quiet Title against all Defendants if Plaintiff is granted Summery Judgment for

Defendants' Lack of Holder in Due Course, per Rule 17(a).

OR

in the Alternative if proceeding to trial, Quiet Title, AND the following:
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1 B. For such actual, consequential, and punitive damages as may be proved at the

time of trial;
2

3
C. For Plaintiffs taxable costs and reasonable attorneys' fees pursuant to AR.S.

§ 12-341.01;

4
D. For costs of collection after judgment.

5

6 SUMMARY OF PLAINTIFF'S CAUSES OF ACTION
7

240. Plaintiffs main causes are as follows.
8

A Defendants violated several regulatory laws with impunity over a course
9

10
of years to date

11
B. Defendants attempted to cover up these violations with more violations

12 of R.E.S.P.A. and F.D.C.P.A law and Arizona's non-judicial

13 Foreclosure process.

14
C. A newer Defendant, Kondaur knew of these regulatory violations,

15
disputes, defects, misrepresentations, and frauds upon the Plaintiff. Yet,

16

17
to aid & abet original Defendant legal dilemma and to profit well from

18
them, went ahead and purchased the Note anyway, so as to profit

19 directly from the reduced principle.

20 D. 'Defendants admittedly in their June 4th, 2009 letter, have knowledge of

21 actual buyers, Defendants Kondaur Venture X, LLC and Kondaur

22
Capital Trust Series 2009-3 who are not recorded in the Chain of Title

23
on the Deed of Trust.

24

25

26
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E. Because of break in the Chain of Title, any attempted foreclosure by

2 later Defendants on a faulty assignment is fraud, illegal, conspiratorial,

3
completely destroying Plaintiffs property, and peace.

4
F. These later Defendants cannot buy faulty notes, then claim to be Holders

5

6
in Due Course, per Anzona's U.C.C statutes forbidding it.

7
G. Since none of the Defendants is a Holder in Due Course, none of them

8 are a Real Party in Interest in this transaction, and title need to be

9 permanently quieted against them for lack of Standing.

10 DATED this 4th day of September 2010. t11 ~
James McKinney
Plaintiff Pro Per

12

13

14

(II)
15

16

17

18 VERIFICATION

19
I, James McKinney, under penalty of perjury, state, that I am a party to the above-entitled

litigation, that I have read the attached Verified Complaint and know the contents therein, and
the matters and things stated therein, are true and correct to the best of my knowledge,
information and belief.

20

21

22
DATED this ---'- day of September 2010.

23

24

25

26
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2
VERIFICATION

I, James McKinney, under penalty of perjury, state, that I am a party to the above-entitled
litigation, that I have read the attached Verified Complaint and know the contents therein, and
the matters and things stated therein, are true and correct to the best of my knowledge,
information and belief.

3

4

5

DATED this ~ L-iiay of September 2010.
6

7

8

9

10

11

12

13

CERTIFICATE OF SERVICE

14
A Copy of the foregoing complaint was mailed this _ day of January 2010 to:

15 Kondaur Capital Corporation
Fax 877-566-3287

Phone 888-566-3287

1100 Town & Country # 1600
Orange, California 92868

16

17

18

19
Larry O. Folks
Kathleen A. Weber
FOLKS & O'CONNOR
Fax 602-256-9101

Phone 602-262-2265

1850 N. Central Avenue #1140
Phoenix, Arizona 85004

20

21

22

23

24

25 James McKinney

26

39



VERIFIED COMPLAINT

EXHIBIT "A"



NOTICE OF ASSIGNMENT, SALE OR TRANSFER OF SERVICING RIGHTS

This notice is to inform you that effective August 16, 2009; the servicing of your mortgage loan is being assigned,
sold, or transferred from M&I Marshall & IIsley Bank, M&I Bank FSB, or Southwest Bank (M&I Bank) to Kondaur
Capital Corporation. Servicing is defined as the right to collect payments from you on your mortgage loan.

The assignment, sale or transfer of the servicing of the mortgage loan does not affect any term or condition of the
mortgage instruments, other than the terms directly related to the servicing of your loan.

Except in limited circumstances, the law requires that your present Servicer send you this notice at least 15 days
before the effective date of transfer or at closing. Your new Servicer must also send you this notice no later than
15 days after this effective date or at closing.

Your present Servicer is M&I Bank. If you have any questions relating to the transfer of servicing from your present
Servicer, call M&I Bank toll free at 1-888-464-5463, available 24 Hours.

Your new Servicer will be Kondaur Capital Corporation. The business address for your new Servicer is 1100 Town

& Country Suite 1600. Orange, CA 92868. If you have any questions relating to the transfer of servicing to your
neW Servicer, please call toll free 1-877-737-8866, Monday through Friday from 8:30 a.m. - 5:30 p.m. PST.

The date that your present Servicer will stop accepting payments from you is August 
16, 2009. Effective August

17, 2009, your new Servicer will start accepting payments from you. Begin making your checks payable to
KondaurCapital Corporation and mail your payment to PO Box 1449, Orange. CA 92856-1449.

You should also be aware of the following information, which is set out in more detail in Section 6 of the Real
Estate Settlement Procedures Act (RESPA) (12 USC 2605):

During the 60~ay period following the effective date of the transfer of the loan servicing, a loan payment received
by your old Servicer before its due date may not be treated by the new Servicer as late, and a late fee may not be

imposed on you.

Section 6 of RESPA (12 USC 2605) gives you certain consumer rights, if you send a "qualified written requesr to
your loan Servicer conceming the servicing of your loan, your Servicer must provide you with a written
acknowledgment within 20 business days of receipt of your request. A "qualified written request" is a written
correspondence, other than notice on a payment coupon or other payment medium supplied by the Servicer. which
includes your name and account number, and your reasons for the request. Send written requests to 1100 Town
& Country Rd, Suite 1600, Orange, CA 92868.

Not later than 50 business days after receiving your request, your Servicer must make any appropriate corrections
to your account, and must provide you with a written clarification regarding any dispute. During the 50-business-
day period, your Servicer may not provide information to a consumer reporting agency concerning any overdue
payment related to such period or qualified wntten request, however, this does not prevent the Servicer from
initiating foreclosure if proper grounds exist under the mortgage documents.

A business day is a day on which the offices of the business entity are open to the public for carrying on
substantially all of its business functions.

Section 6 of RESPA also provides for damages and costs for individuals or classes of individuals in circumstances
where Servicers are shown to have violated the requirements of that Section. You should seek legal advice if you
believe your rights have been violated.

M&I Bank
Present Servicer

July 31, 2009
Date

Kondaur Capital Corporation
Future Servicer

July 31, 2009
Date



August 4, 2009

JAMES MCKINNEY

618 S Wickiup Rd
Apache Junction, AZ 85219

NOTIFICATION OF ASSIGNMENT, SALE OR TRANSFER OF YOUR MORTGAGE LOAN

RE: Loan Number-109147
Property Address: 618 S Wickiup Rd

Apache Junction, AZ 85219

The purpose of this notice is to inform you that, effective August 17 2009, your mortgage loan was assigned,
sold or transferred to Kondaur Venture X, LLC and contemporaneously assigned, sold or transferred to Kondaur
Capital Trust Series 2009-3. The assignment, sale, or transfer of your loan to Kondaur Venture X, Inc., and
çontemporaneous assignment, sale or transfer to Kondaur Capital Trust Series 2009-3, does not affect any term
or condition of the Mortgage, Deed of Trust or Note and this notice requires no action on your part. If you need
to contact these entities, they can be reached at:

Kondaur Venture X, LLC or Kondaur Capital Trust Series 2009-3
cIa Kondaur Capital Corporation
1100 Town & Country Road, Suite 1600

Orange, CA 92868
Attention: Jon Daurio, CEO
1-888-566~3287, ext. 2052

The above-described transfers of ownership were not recorded. However, there has been an assignment
---têcõrdèci, or wë-rñféñd tore-ètffdan assigriiffë"ñf,ïnto fliëïfamë õfthe -séï'Vicer-ól yoür'1öari, Kcfñõ'aur-Ca-p¡tär-- "

Corporation. Said recordation was, or is intended to be, in Pinal County, AZ.

If you have any questions relating to the transfers of ownership of your mortgage loan, please
contact Kondaur capital Corporation, the servicer of your mortgage loan and the designated agent
for Kondaur Capital Trust Series 2009-3, at the following telephone number, and/or email address:

KONDAUR CAPITAL CORPORATION

Attention: Mike Perry

Toll-free: (877) 737-8866, ext. 2068
mperry@kondaur.com

It is important that you send your monthly payments directly to Kondaur capital Corporation, the
servicer of your mortgage, at the address on your mortgage statement.

Checks should be made payable to Kondaur capital corporation. All correspondence and inquiries
___,corlçeioiog,YQMr..m.Q.rtg~ge ,Iòan sb.ol.Jld_b!H!.ddre~s~d, to KondalJr Q:lpjt~H;:or.poration. -



VERIFIED COMPLAINT

EXHIBIT "B"



Divi~iòìtofCorporations - Online Services
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44 Matches found
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: or File Number:

FILE NUMBER

4376689

4205358

4626979

4636981

4638978

4687885

4715615

4547551

4566453

4566448

4566455

4566449

4545703

4549515

4558190

sear~hj

ENTITY NAME

KONDAUR CAPITAL CORPORATION

KONDAUR CAPITAL, LLC

KONDAUR CAPITAL TRUST SERIES 2008-1

KONDAUR CAPITAL TRUST SERIES 2008-2

KONDAUR CAPITAL TRUST SERIES 2008-3

KONDAUR CAPITAL TRUST SERIES 2009-1

KONDAUR CAPITAL TRUST SERIES 2009-3

KONDAUR VENTURES II 81, L.L.C.

KONDAUR VENTURES 11l81, L.L.C.

KONDAUR VENTURES III, L.L.C.

KONDAUR VENTURES III OFFSHORE. L.L.C.

KONDAUR VENTURES III OFFSHORE REO 1, L.L.C.

KONDAUR VENTURES II, L.L.C.

KONDAUR VENTURES II OFFSHORE, L.LC.

KONDAURVENTURES II OFFSHORE REO 1, LLC.

1/5/2010 3:35 PM
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KONDAUR VENTURES i. LLC

KONDAUR VENTURES IV 81. L.L.C.

KONDAUR VENTURES LV, L.L.C.

KONDAURVENTURES IV OFFSHORE. L.L.C.

KONDAUR VENTURES IV OFFSHORE REO 1, L.L.C.

KONDAURVENTURES IX 81. L.L.C.

KONDAURVENTURES LX, L.L.C.

KONDAUR VENTURES IX OFFSHORE, L. L. C.

KONDAUR VENTURES IX OFFSHORE REO 1. L.L.C.

KONDAURVENTURES V 81, L.L.C.

KONDAURVENTURES Vi 81, L.L.C.

KONDAUR VENTURES VII 81. L.L.C.

KONDAUR VENTURES VIII 81, L.L.C.

KONDAUR VENTURES VIII. L.L.C.

KONDAUR VENTURES ViII OFFSHORE, L.L.C.

KONDAURVENTURES Viii OFFSHORE REO 1, L.L.C.

KONDAUR VENTURES VII. L.L.C.

KONDAUR VENTURES VII OFFSHORE. L.L.C.

KONDAUR VENTURES Vii OFFSHORE REO 1, L.L.C.

KONDAUR VENTURES VI. L.L.C.

KONDAUR VENTURES Vi OFFSHORE. L.L.C.

KONDAUR VENTURES Vi OFFSHORE REO 1, L.L.C.

KONDAUR VENTURES V, L.L.C.

KONDAUR VENTURES V OFFSHORE. L. L.C.

KONDAURVENTURES V OFFSHORE REO 1, L.L.C.

KONDAURVENTURES X 81, L.L.C.

KONDAURVENTURES X, L.L.C.

KONDAURVENTURES X OFFSHORE. L.L.C.

KONDAUR VENTURES X OFFSHORE REO 1, L.L.C.

site map I about this site I contact us I translate I delaware.gov
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D' Soaring to 8etter Soh.itlons
SERVICES ABOUT US BORROWERS REAL ESTATE AGEl

Welcome to Kondaur Capital Corporation

Kondaur Capital Corporation is the only premier purchaser of Scratch & Dent residential mortgage loans.
Kondaur maximizes its bids through its unique management, servicing and liquidation strategies.

Kondaur will competitively bid any type of one-ta-four family residential 
loans whatsoever, including

"Story" loans
Hyper-defaulted loans
Loans secured by unique properties

Loans with origination fraud
Loans with regulatory violations
Loans rejected for investor purchase

KONDAUR WILL BID ON A SINGLE LOAN ON A ONE TIME BASIS OR ON A POOL OF LOANS. KONDAUR
WILL GNE LOAN LEVEL PRICING ON WHICH A SELLER MAY "CHERRY PICK" LOANS TO SELL.

1of3 115/20102:26 PM
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D' Soaring to Better Soh.rtlon$

HOME SERVICES ABOUT US LOAN SERVICES BORRC

Kondaur News

Kondaur News

Scratch-and-Dent Loan Market Offers Outlet

MBA Newslink Volume 7, Issue 69

By Vijay Palaparty

While scratch-and.nt loans accumulate and restrict cash, loan sellers now have the option ofturning to
an emerging market of loan buyers who offer liquidation. sale of such loans provides refinance or resale
opportunities, sometimes also ending in foreclosure.

"What drives the scratch and dent market is the seller of the loan who has a need for liquidity; otheiwise the
seller would not sell the loan at a discount,. said Jon Daurio, chainnan and CEO of Kondaur Capital Corp.,
Santa Ana, Calif.

Daurio said a loan is scratch-and-dent for any ofthe following three reasons: loan penonnance -the loan is
either in default or was previously in default; a loan where a regulation was violated in the origination
process; or for underwnting reasons that involve fraud.

COrJl)anies such as Kondaur Capital have entered the market, buying loans at huge discounts with the

potential of repackaging and selling the loans.

"The process involves high-touch due diligence management," Daurio said. "We might refinance or
restructure the loans or we may resell them If its a nonpenonning loan, we may get a died-in-lleu. What
we do is characterize borrowers as those who have the ability and desire to pay and stay, those who should
sell and go, and those who do nothing..

1of2 1/5/20103:18 PM
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Daurio said that loan attributes playa significant part in purchasing decisions. From a due diligence

perspective, the company conducts a two week to four week review of the loans to venfy accuracy.

"In the scratch and dent world, most sellers don't have accurate information and many times the infonnation is
off," Daurio said. "Factors such as the status of the loan, unpaid balance and collateral values infonnation

result in us adjusting our price. Regardless, sellers should be figuring out what is a fair and reasonable
amount for these loans."

As homeownership preservation efforts makes headlines, the scratch-and-dent market could make
additional progress. "lts a win-win situation," Daurio said. "In the event that we may have to foreclose on a
home, it's usually after we make every other effort to keep the borrower in the home. More often than not, the
reason is because we can't reach the borrower at aiL"

"The incredible magnitude of repurchase obligations has led to a liquidity crisis in the mortgage banking
industry," Daurio said. "Loan sellers typically do not have sufficient cash to repurchase the loans nor the
ability to borrow sufficient cash. As a result, a scratch-and-dent loan buyers will arrange with the loan seller to
buy the loan from the loan buyer at less than par, with the loan seller making up the difference. Such

differences can and likely will, in the aggregate, amount to billions of dollars."

MBA Newslink Volume 7, Issue 69. Wednesday. April 09. 2008

Copyright @ 2009 Kondaur Capital Corporation. All rights reserved. Ei:lJl.¡
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Michael K. Jeanes, Clerk of Court

*** Filed ***

02112/20108:00 AM

SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2010-090122 0211012010

HONORABLE KAREN POTTS
CLERK OF THE COURT

M. Scott

Deputy

JAMES MCKINNEY JAMES MCKINNEY
618 S WICKIUPRD

APACHE JUNCTION AZ 85119

v.

KONDAUR CAPITAL CORPORATION, et al. MARK L COLLINS

SECURITY TITLE AGENCY
NO ADDRESS ON RECORD

PETERBAI

NO ADDRESS ON RECORD

PAULA CHASTAIN

NO ADDRESS ON RECORD

LARRY 0 FOLKS
LAURA E SIXKILLER
DEUTSCHE BANK TRUST COMPANY

DELAWARE

NO ADDRESS ON RECORD

DOCKET -CIVIL-CCC
PINAL COUNTY CLERK

RECORDS-CHANGE OF VENUE-CSC

MINUTE ENTRY

The Court has considered Defendant Kondaur Capital Corporation, Kondaur Venture X,
LLC, and Kondaur Capital Trust Series 2009-3' s Motion for Change of Venue, Defendant M&I
Marshall and Ilsley Bank's Joinder in Motion for Change of Venue and Joinder of Defendant
Folks and O'Connor, PLLC in Motion for Change of Venue.

Docket Code 024 Form VOOOA Page 1



SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2010-090122 02110/2010

THE COURT FINDS that venue is properly within Pinal County as the subject real

property is located in that County. Therefore,

IT is ORDERED granting Defendants Kondaur's Motion for Change of Venue and

transferring this matter to Pinal County for all further proceedings. The following Motions are
pending:

1) Plaintiffs Application for TRO and Permanent Injunction and Order to Show Cause

filed 1/4/10

2) Defendant. Kondaur's Motion to Quash TRO, Opposition to Request for Preliminary

Injunction filed 1/15/10
3) Plaintiffs Application For Reversal of Lack of Good Faith- Post TRO, "Trustee's

Sale" filed 1/15/10
4) Plaintiffs Motion for Summary Judgment filed 1120110

5) Plaintiff s Motion to Strike all Defendants Provident Funding Associates, LP and

Max Default Services Corp. 's Motions, Pleadings, Etc., and Grant P's MSJ for
Defendants and Defendants' Attorneys failure to Appear Pursuant to ARCP 5.1 and
11 and others filed 112011 0; Defendant Kondaur's Opposition to Motion to Strike
filed 1129110; Defendant Folks & O'Connor's Joinder of Defendant Kondaur's
Opposition to Plaintiffs Motion to Strike filed 2/4110; Defendant M & I Marshall and
Ilsley Bank's Joinder in Defendant Kondaur's Opposition to Plaintiffs Motion to
Strike filed 2/511 0

6) Plaintiffs Request for a Short Extension of Time to Respond to Defendant Kondaur's
Motion to Quash filed 112911 0

7) Defendant Kondaur's Motion to Dismiss as to James McKinney (the "Relative") filed

1/22/10; Defendant M & I Marshall & Ilsley Bank's Joinder in Motion to Dismiss
James McKinney (the "Relative") filed 1126/10

8) Plaintiff McKinney's Response to Defendant's Motion to Quash and Cross-Motion to
First Adjudicate Defendant's Standing and to Strike Defendant's Pleadings for that
Lack of Standing and Request to Hold Defendant's "Motion to Quash" in abeyance
until that adjudication filed 1129/10; Defendant Kondaur's Consolidated Reply to
Plaintiff s Response to Motion to Quash TRO; Opposition to Request for Preliminary

Injunction; and Opposition to Plaintiffs' Motion to Reverse Trustee's Sale and
Opposition to Plaintiffs' Motions re: Standing filed 2/5/10; Defendant Folks &
O'Connor, PLLC Joinder in Defendant Kondaurs' Consolidated Reply to Plaintiffs'
Response to Motion to Quash lRO; Opposition to Request for Preliminary

Injunction; and Opposition to Plaintiffs' Motion to Reverse Trustee's Sale and
Opposition to Plaintiffs' Motions re: Standing filed 2/511 0;

Docket Code 024 Form VOOOA Page 2



SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2010-090122 0211012010

9) Plaintiffs McKinney's Notice of filing attachment to Plaintiffs' Response to
Defendant's Motion to Quash and Cross-Motion to First Adjudicate Defendant's
Standing and to Strike Defendant's Pleadings for that Lack of Standing and Request
to Hold Defendant's "Motion to Quash" in abeyance until that adjudication filed
2110110

10) Defendant Kondaur's Motion to Strike or Extend Reply deadline filed 2/0211 0 and;
11) Defendant Folks & O'Connor, PLLC's Motion to Dismiss filed 2/8110
12) Defendant Folks & O'Connor, PLLC's Motion to Strike filed 2/9110
13) Defendant M&I Marshall & Ilsley Bank's Joinder in the Kondaur, Defendants'

Consolidated Reply to Plaintiffs' Response to Motion to Quash Temporaiy

Restraining Order; Opposition to Request for Preliminaiy Injunction; and Motion for
Change of Venue

IT is FURTHER ORDERED that the Clerk of the Superior Court of Maricopa County

transfer the file and all other documents to the Clerk of the Court, Pinal County, upon Defendant
paying the required transmittal fee within the time limits and in the amount provided in A.R.S.
§12-407, as amended.

/ s / HONORABLE KAREN POTTS

JUDICIAL OFFICER OF THE SUPERIOR COURT

This case is eFiling eligible: http://www.clerkofcourt.maricopa.gov/efilingldefault.asp

Docket Code 024 Form VOOOA Page 3
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fìiED F:NAL CCU~.ITY
,.. .~ e~PEfUOI~ COURT
.\i'U:m tOUTSEY RUIZ CLERK

MAR 1 ~ 2010

. .~

2

JAMES MCKINNEY' '.. '..,
6'ÙÙ;: wicKiUP Rom :- ";'-' " ". \. . .;'.

~J~tttt~li~~1:Vl:~;.;~ .

t..~. :~.' :

'. ::',:'

"'.:,~() l~~~"(.'~~

1 :',.,'
3

.'"

4

5
IN THE SUPERIOR COURT OF ARIZONA

PINAL COUNTY

6

7

CASE NO: CV2010-00970JAMES McKINNEY, an individual,
JAMES McKINNEY, an individual,
Real Parties in Interest NOTICE OF CHANGE OF JUDGE

8 Plaintiffs,
vs.

9

10
KONDAUR CAPITAL CORPORATION, a
Delaware Corporation; KONDAUR VENTURE

X, LLC; an Delaware LLC; KONDAUR
CAPITAL TRUST SERIES 2009-3, a Delaware
S~tutory Trust; DEUTSCHE BANK TRUST
COMP ANY' DELAWARE, a Delaware
çntP.()~tlõIi;_PÄULA CHASTAIN, an

iÌidiVitlual~ PETER BAÏ'aIì'iri.dividual' FOLKS. ." . . j' .'.. ~ .' ,
ANDO'CONNOR,PLLC, an Arizona LLC;
SECURITY TITLE AGENCY, an Arizona
Corporation; M & I MARSHALL AND
ILSLEY BANK, a Wisconsin Corporation;
JENNIFER MENGES; an individual; JOHN

JONES and JANE DOE JONES, husband and
wife, JOHN DOES and JANE DOES I-X; ABC
CORPORATIONS I-V; and XYZ
PARlNERSHIPS I-V; ABC LLCS I-V, XYZ
TRUSTS I-V;

11

12

13

,..

14

15

16

17

18

19

20 Defendants.

21

22.
"" . . ." . .... .llaintifflM1ESMGKINNEy,dPUrsuant toRuleA2(f), Plaintiff here1J.Y.giy't$,riotjceqf.~hange;_.. . ":,.;;;;;;'

""~.:';;2~l4::.:;.~.;' .~~~~tiJl;R~a~~~fi¡rju~~..~~i¡i£li~,"~~( inèn?i~~j¡l~.~'j,i(.i...... :....-.;....._.... ....., "n' ..., ..... . .:._....~~.'.:~:.:._:.._:-.:. ..1....-................". "._,.'. _:.~

. not waived the right under subsection (f) (1)(0) of the rule; and this Party has not previously been
25

26 granted a change of judge as a mater ofriglit in the case.
RECEIVED

MAR 16 i010

LES



.f

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22
... .. . -. :

23
. .;i.......:.. ~. ,;" ~.':: ..:: .'-.:'":", ....

.24

25

26

DATED this ¡2. day of March 2010.

1// Y/1C¡/ .~ 1Y/!~~r
c. James McKinney./ Plaintiff 

Pro Per '

g~:i..--t

~~~~~-- .
" / JamesMc . ey
, / plaintiJf7'Í'er

VERIFICATION

I, James McKinney, under penalty ofpeijury, state, that lam a party to the above-entitled
litigation, that I have read the attached Change of Judge and know the contents therein, and the matters
and things stated therein, are true and correct to the best of my knowledge, information and belief.

DATED tlus 12th day of March 2010.

//) ~r'i,"
// ,.~11t~

J James 

McKinney '.. -,

VERIFICATION

I, James McKinney, under penalty ofpèijury, state, that I am a 
party to the above-entitled

litigation, that I have read the attached Change of Judge and know the contents therein~ and the matters
and things stated therein, are true and correct to the best of my knowledge, information and belief.

DATED this 12th day of March 2010.
:'.'-'._'.'.~.:'...:_:::_._':.:.::;.:.:.. .... ". .:..: ........ ...~. .. _....::;:::.~M. '. _."' _...M.__......; _".:'.;..,';.:. .... ..:__.::.;.~::~": ".::. ::7~. . "'-.'-'- "-.'-'..

.. .:" ,.'.. .. .... ..",

o. ..,," ....~.. _...__.....~.-:"~.. .-:::.:.:ó'~_':::-::~."::::~:~~.;_~:,:::~.-::-::~':"".." "~'" -

'" ': ". ..~..:.;~:;;.c.';:d~~:~~~~=;==:~~:~:~f==::::~~:~;~i:?:;~:';-'::d::i':-~!,\:;~:~~;J "
. ......",.,.,.i.

".,:a:"
',i/ii:..!

::::.~~:¡,



2 CERTIFICATE OF SERVICE

3
ORIGINAL filed with the Clyrk of the Court,
this 12:... day of fit A Æ e--.%-¡ 2010, to:4

5
PIN t;.l..-

t~icopa C~u.n~y Superior Court

So th~st Division . .

222 E. J~a Avenue .
. Mesa, AZ 85 Ú(t.i62 0 1

6

7

8

A Copy of the foregoing was mailed
9 this.L:k- day of hi 1'1(2 c- t., 2010 to:

10

11
Mark L Collins
Robert M. Savage
Gust Rosenfeld, P.L.C
One Church A venue, Suite 100
Tucson, Arizona 85701-1849

1.2

13

14
Laura Sixkiller
Greenberg Traurig, LLP
2375 E. Camelback Road
Phoenix, Arizona 85016

15

16

17 Larry O. Folks

. Kathleen A. Weber
FOLKS & O'CONNOR
Fax 602-256-9101

Phone 602-262-2265

1850 N. Central Avenue #1140
Phoenix, Arizona 85004

18

19

20

21

Jennifer C. Menges

1850N.. Central Avenue #1140
. ..... ; '''';'':23'.''.. ,.;~ho.enix"Ariz0na..g5004 .:~ .~.:.;: ._'-=~ '~~7:'-':~:C-:'::~'::';.:~""~.:":"'- ..... ';:.':" ..,....: c_:c.'::::"_C:-::~:':':::''':;::'::.:":~::'.-

di~~.~;:2=~~I~~fl~~~~t;;;:;~~_I!~:,::

22

¡!ft:~~~
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IN THE SUPERIOR COURT Filed on 3/15/2010 2:43:34 PM

PINAL COUNTY, STATE OF ARIZONA

Date: 03/15/2010

THE HON GILBERTO V FIGUEROA
Heard By: THE HON WILLIAM J O'NEIL
Division: !

By Judicial Assistant: JUDY GOSSMAN

Defendant(s).

) S1100CV201000970
)

)

)

~ REASSIGNMENT OF JUDGE

)

)

)

)

JAMES MCKINNEY,
Plaintiff(s),

VS.

KONDAUR CAPITAL CORPORATION

The above entitled cause having been referred to the Honorable William J. O'Neil,
Presiding Civil Judge, for reassignment, for the following reason:

A formal NOTICE OF CHANGE OF JUDGE having been timely filed by Plaintiff as to
the Honorable William J. O'NeiL.

IT IS HEREBY ORDERED reassigning the above entitled cause to the Honorable
Gilberto V. Figueroa in Division 4, for all further proceedings herein.

Mailed/e-mailèd distributed copy: 03/15/2010

JAMES MCKINNEY
618 S WICKIUP RD
APACHE JUNCTION AZ 85119

MARK L COLLINS
LAURA SIXKILLER
LARRY 0 FOLKS

OFFICE DISTRIBUTION:
DIV 4
JUDGE UPDATE

Page 1 of 1

GREENBERG TRAURlG, LLP . ATIORNEYS AT LAW. WWW.GTLAW.COM
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GUST ROSENFELD P.L.e.

One S. Church Ave., Suite 1900
2 Tucson, Arizona 85701-1627

: TeL.: (520) 628-7070 .
3 Fax: (520) 624-3849

By: Mark L. Collins, SB #003929 (mcollins@gustlaw.com)

4 Robert M. Savage, SB #020662 (rsavage@gustlaw.com)

Received-
MAR 18 2010

5 Attorneys for Defendants Kondaur Capital Corporation,
Kondaur Venture X LLC, Kondaur Capital Trust Series 2009-3

6 Paula Chastain and Peter Bai

7

8

9

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF PINAL

10 JAMES McKINNEY, an individual, and
JAMES McKINNEY, an individual,

No. CV201 0-00970

11

12

13

Plaintiffs,

vs.
OBJECTION TO PLAINTIFFS'

NOTICE OF CHANGE OF JUnGE

KONDAUR CAPITAL CORPORATION, a
14 Delaware corporation; KONDAUR VENTURE

X, LLC, a Delaware LLC; KONDAUR
15 CAPITAL TRUST SERIES 2009-3, a Delaware

statutory trust; DEUTSCHE BANK TRUST
16 COMPANY DELAWARE, a Delaware

corporation; PAULA CHASTAIN, an
17 individual; PETER BAI, an individual; FOLKS

AND O'CONNOR, PLLC, an Arizona LLC;
18 SECURITY TITLE AGENCY, an Arizona

corporation; M&I MARSHALL AND ILSLEY
19 BANK, a Wisconsin corporation; JOHN DOES

and JANE DOES, husband and wife; JOHN

20 DOES and JANE DOES I-X; ABC
CORPORATIONS I-V; XYZ

21 PARTNERSHIPS I-V; and ABC LLCs I-V;
XYZ TRUSTS I-V,

(Hon. William J O'Neil)

22

23
Defendants.

24
In their continuing effort to forum shop, Plaintiffs have filed a Notice of Change of

Judge attempting to remove this matter from the consideration of the Honorable William
25

26 O'NeiL. Because Judge O'Neil has previously ruled on Plaintiffs' request for a temporary

378512 -1-



2

3

4

restraining order, Plaintiffs. have waived the right to peremptorily strike Judge O'NeiL.

Accordingly, the Kondaur Defendants'l request that the Court reject Plaintiffs' Notice of

Change of Judge.

BACKGROUND

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

The genesis of this lawsuit occurred on August 8, 2009, when Plaintiff James

McKinney filed Pinal County Superior Court Case Number CV2009-03764 C'First Lawsuit")

seeking a temporary restraining to stop a non-judicial trustee.s sale ("Trustee's Sale") of

property in Pinal County that he had pledged as security for a debt. Judge O'Neil conducted an

ex-parte hearing, after which he denied McKinney's request because it was procedurally

defective. The Court also informed McKinney that he could renew his request upon satisfaction

of the applicable procedural requirements.

On January 4, 2010, rather than renewing his TRO application in the already pending

Pinal Lawsuit, McKinney and his son (the second Plaintiff James McKinney) chose instead to

forum shop by filing Maricopa County Superior Court Case Number CV2010-090122 (the

nSecond Lawsuit") seeking the precisely the same relief Judge O'Neil had denied in the First

Lawsuit. Sometime during January 5,2010, McKinney appeared ex parte before the Maricopa

County Superior Court Judge Karen Potts and obtained a temporary restraining order in the

Second Lawsuit. Thereafter, the Kondaur Defendants made their appearance, moved to quash

the temporary restraining order, and moved to transfer venue back to Pinal County Superior

22

23

24

Court. Judge Potts granted the request for change of venue. Apparently dissatisfied with Judge

25 i The Kondaur Defendants consist of Kondaur Capital Corporation, Kondaur Venture X. LLC, Kondaur
Capital Trust Series 2009-3, Paula Chastain, and Peter SaL

26

378512 -2-



Q'NeiPs assignment to the Second Lawsuit, Plaintiffs have now filed a Notice of Change of

2

3

4

5

6

Judge.

DISCUSSION

Rule 42(D), Ariz. R. Civ. P., contemplates that once a judge has ruled on a party's

request for substantive relief, the parties to that matter have waived their right to a change of

judge. Although Plaintiffs procedural gamesmanship has made application of this rule
7

8

9

10

11

12

13

14

15

16

17

18

19

20

awkward, it should nonetheless apply here where McKinney has already presented his request

for a temporary restraining order to Judge O'Neil in the First Lawsuit. Plaintiffs should not be

rewarded for their efforts to engage in forum shopping by re-filing the same cause of action in

Maricopa County and then, upon transfer of venue, arguing they have a renewed right to a

change of judge.

RESPECTFULL Y SUBMITTED March i 7, 2010.

GUST ROSENFELD, P.L.C.

BY;~
arkLCOllit1S

Robert M. Savage
Attorneys for Kondaur Capital Corporation,

Kondaur Venture x: LLC, Kondaur Capital
Trust Series 2009-3, Paula Chastain and
Peter Bai

2 i

22

23

Original mailed for filing March 17,2010

with a copy to:

The Honorable William J. O'Neil

24 PINAL COUNTY SUPERIOR COURT

25

26

378512 -3-



1

2

3

4

5

6

7

8

9

10

11

12

Copies mailed March 17,2010 to:

James McKinney
James McKinney
618 S. Wickiup Road
Apache Junction, AZ 85119
Pro Per Plaintiffs

Laura Sixkiller
GREENBERG TRAURIG, LLP
2375 E. Camelback Road, Ste 700
Phoenix, AZ 85016
Attorneys for Defendant M&! Marshall & ¡Isley Bank

Larry O. Folks
Kathleen Weber
FOLKS & O'CONNOR, PLLC
1850 N. Central Ave., Ste. 1140
Phoenix, AZ 85004
Attorneys for efendant Folks &

')

13 í

By.
14

15

16

17

18

19

20

21

22

23

24

25

26

378512 -4-
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17

18

19

20

21

22

23

24

25

26

Larry O. Folks, #012142
Kathleen A. Weber, #016076
FOLKS & O'CONNOR, PLLC
1850 N. Central Ave, #1140
Phoenix, Arizona 85004
(602) 515-0129
(weber@folksoconnor.com)
Attorneys for Defèndant Folks &
O'Connor, PLLC

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF PINAL

JAMES McKINNEY, an individual,
JAMES McKINNEY, an individual,
Real Parties in Interest,

Case No.: CV2010-00970

Plaintiffs, JOINDER OF DEFENDANT FOLKS
& O'CONNOR, PLLC IN KONDAUR

DEFENDANTS' OBJECTION TO
PLAINTIFFS' NOTICE OF

CHANGE OF JUDGE
vs.

KONDAUR CAPITAL
CORPORATION, a Delaware
corporation; et aI.,

(Ron. William J. O'Neil)

Defendant Folks & O'Connor, PLLC hereby joins the Objection to Plaintiffs'

Notice of Change of Judge filed by co-defendants Kondaur Capital Corporation,

Kondaur Venture X, LLC and Kondaur Capital Trust Series 2009-3 on March 17,2010

(the "Kondaur Objection"). For the sake of brevity, Folks & O'Connor, PLLC

incorporates by reference the Kondaur Objection as if fully set forth herein.

WHEREFORE, for all of the foregoing reasons, Folks & O'Connor, PLLC

respectfully requests that the Court reject Plaintiffs' Notice of Change of Judge.

/ II

/ II

11/

II / RECEIVED

MAR 1.9 2010
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RESPECTFULLY SUBMITTED this 18th day of March, 2010.

FOLKS & O'CONNOR, PLLC

By ~ A. W!J.fi

Larry O. Folks
Kathleen A. Weber
Suite 1140
1850 North Central Avenue
Phoenix, AZ 85004

Attorneys for Defendant Folks &
O'Connor, PLLC

ORIGINAL of the foregoing filed
this 18th day of March, 2010, to:

Clerk of the Pinal County Superior Court

971 N. Jason Lopez Circle, Building A
Florence, AZ 85232

COPY of the foregoing hand-delivered
this 18th day of March, 2010, to:

Hon. William J. O'Neil

Pinal County Superior Court

971 N. Jason Lopez Circle, Building A
Florence, AZ 85232

COPY of the foregoing mailed via first
class mail and email this 18th day of March, 2010, to: 

Mark L. Collins, Esq.*
Robert M. Savage, Esq. *
Gust Rosenfeld P.L.C.
One S. Church Avenue, Suite 1900
Tucson, AZ 85701-1627
Attorneys for Defendants Kondaur Capital
Corporation, Kondaur Venture X; LLC, and
Kondaur Capital Trust Series 2009-3
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Laura Sixkiller, Esq. *
Greenberg Traurig, LLP
2375 East Camelback Road, Suite 700
Phoenix, AZ 85016
Attorneys for Defendant M&I Marshall and Ilsley Bank

James McKinney
James McKinney
618 S. Wickiup Road
Apache Junction, AZ 85119
Plaintiffs, pro per

By J1WC?~
An Employee of Folks & O'Connor, PLLC
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FILED PINAL COUNTY
"'" SUPERIOR COUl'lT
",,11m 'I'Ol.I"mEv MU£~

Received

APR 06 2010

IN THE SUPERIOR COURT. APR -5 2010

PINAL COUNTY, STATE OF ARIZONA

DATE: 4/5/2010

THE HON GILBERTO V FIGUEROA
Division: 4

By, Phyllis Yedica Judicial Administrative Assi.sta.nt

JAMES McKINNEY, an
individual,

)

)

)
Plaintiff(s), )

)

)

)

)

)

)
Defendant(s). )

)

CASE #S11 00CV201 000970

VS.

KONDAUR CAPITAL
CORPORATION, a Delaware
corporation; et aI.,

NOTICE/ORDER REFERRING TO
CIVIL PRESIDING JUDGE

This matter was assigned to this Court by Minute Entry dated March 15, 2010 issued by
Presiding Civil Judge William J. O'NeiL.

The assignment of the matter to this Court was in response to a Notice of Change of
Judge filed by Plaintiffs on March 12,2010.

In reviewing the file(s), this Court found that Defendants Kondaur & Folks & O'Connor
filed objections to the Notice of Change of Judge on March 19, 2010.

Clearly, the objections from the Defendants were not of record when the Honorable
William J. O'Neil, as Presiding Civil Judge, assigned the matter to this Court.

Since the Honorable William J. O'Neil was also the "assigned" Judge in the original
Pinal County Case (No. CV 2009 03764),

5001 OFFLINE Page 1 of 2



IT IS HEREBY ORDERED referring this matter to the Honorable William J. O'Neil to
determine whether the objection's to the Notice of Change of Judge have merit.

DATED this 5th day of April, 2010.

GILBERTO V. FIGUEROA

Hon. Gilberto V. Figueroa
Division IV

Mailed/distributed copies:

JAMES McKINNEY
618 S WICKIUP ROAD
APACHE JUNCTIONAZ 85119

MARK L COLLINS
ROBERT M SAVAGE
GUST ROSENFELD PLC
ONE CHURCH AVENUE, STE 100
TUCSON AZ 85701-1849

LAURA SIXKILLER
GREENBERG TRAURIG LLP
2375 E CAMELBACK ROAD
PHOENIX AZ 85016

LARRY 0 FOLKS
KATHLEEN A WEBER
FOLKS & O'CONNOR
1850 N CENTRAL AVENUE #1140
PHOENIX AZ 85004

JENNIFER C MENGES
1850 N CENTRAL AVENUE, #1140
PHOENIX AZ 85004
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Filed on 5/26/2010 3:45:17 PM

IN THE SUPERIOR COURT

PINAL COUNTY, STATE OF ARIZONA

Date: OS/26/2010

THE HON WILLIAM J O'NEIL
Division: l

By Judicial Assistant: JUDY GOSSMAN

Plaintiff(s),

) S1100CV201000970
)
) NOTICE
)

)

~ RULING ON MOTIONS/ISSUES

)

)

)
)

JAMES MCKINNEY

vs.

KONDAUR CAPITAL CORPORATION

Defendant(s).

A Notice of Change of Judge was filed by the Plaintiff on March 12, 2010. On March
19, 2010, Defendant filed a timely Objection to Plaintiffs Notice of Change of Judge.
This Division being unaware of the objection ordered the case transferred to the
Honorable Gilberto V. Figueroa. Upon reviewing the file, Judge Figueroa returned the
case to this Division to determine the timeliness of the change of judge.

The subject matter of this lawsuit and its underlining issues were first filed with this
Court in Cause No. CV 200903764 when the Plaintiff James McKinney sought a
temporary restraining order to stop a non-judicial trustee's sale of property in Pinal
County. That request was considered by this Judge who then declined the request
because it was procedurally defective. The Court informed Mr. McKinney that he could
renew his request upon satisfaction of the applicable procedural requirements. The
Court in detail outlined those procedural defects and directed that the Plaintiff could
supplement or refile his request in compliance with state law and the rules to resolve
those procedural defects. Plaintiff made no corrections and chose instead to proceed
with the service of his lawsuit. That Plaintiff knew that venue was proper in Pinal
County is manifest by his declaration in his original Complaint and the filing of his
attached lis pendens in Pinal County. On September 22 the Defendant Security Title
Agency, Inc. filed a Motion to Dismiss the Complaint for Failure to State a Cause Upon
Which Relief Could Be Granted. Oral argument was scheduled for October 26. On
October 19, 2009, the Defendant Folks & O'Connor PLLC filed a Motion to Dismiss on
the grounds that the action was barred by A.R.S. §33-807(E) and other procedural

deficiencies. After oral argument on October 26,2009, the Motion to Dismiss of
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Security Title Agency, Inc. was granted. On November 10 Plaintiff responded to
Defendant Folks & O'Connots Motion to Dismiss. With that motion pending, Plaintiff

filed this present action on January 4 in the Superior Court of Arizona in Maricopa
County in Maricopa County cause CV 2010-090122 seeking the same relief that was
still pending in Pinal County. On January 6, 2010, Plaintiff filed documents entitled
Notice of Dismissal Without Prejudice stating he was exercising this dismissal for
venue, for incorrect venue of majority of witnesses, dismissal for venue of another party
in interest. Plaintiff did not inform the Maricopa County Superior Court Judge of the still

pending Pinal County action but rather chose to appear ex parte before Judge Potts.
Ultimately a motion to change venue by defendants was filed and this case returned to
Pinal County where the real property is situated. Plaintiff then filed his immediate
Notice of Change of Judge as the case was assigned to Division 1.

The Objection to Plaintiffs Notice of Change of Judge was timely filed but not seen by
this Judge. That objection argues that once a judge has ruled on a party's request for
substantive relief, that party has waived the right to a change of judge. Here two
motions to dismiss were actively opposed by Plaintiff and ruled upon by this Judge. In
reply, Plaintiff states another plaintiff has joined the litigation with an identical name. In
the Pinal County earlier cause, one James McKinney was listed and in the original
verified complaint stated he was a retired individual living in the State of Arizona and is
the individual who signed the actual Deed of Trust, which was attached. The Deed of
Trust was notarized as being signed by James H. McKinney. In the Opposition to
Notice of Change of Judge, one of the James McKinneys states he is a new plaintiff and
that he filed the temporary restraining order in Maricopa County and is different from the
other plaintiff. However, the pleadings list both plaintiffs. Both plaintiffs filed the
litigation in Maricopa County.

The ruling on the timeliness of a Notice of Change of Judge is to be made by the trial
judge rather than the civil presiding judge or some other judge. Dunn ex. ref. Dunn v.
Superior Court ex. ref. County of Maricopa, 160 Ariz. 311, 772 P.2d 1164 (Ct. App.
1989). Plaintiff, by adding an additional plaintiff, does not gain an additional right to a
change of judge. Rule 42(f) is specific in stating, "Each action, whether singular or
consolidated, shall be treated as having only two sides." It is not the number of
attorneys or parties on each side; it is that each side has a single notice of change of
judge. When one party waives the right to a change of judge without cause, they
thereby lose the right by adding an additional plaintiff to remove the judge without
cause.

The 1996 amendments of the Rule made significant revisions to the waiver provisions of
Rule 42(f)(1)(D). A party waives a right to notice of change of any judge who has been
permanently assigned to the action if the party previously agreed that the action could
be assigned to that judge or the court denied a motion or ruled on a contested issue.
The specific waiver provisions of the rule are intended to prohibit a party from
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peremptorily challenging a judge after discovering the judge's viewpoint on any

significant aspect of the case. Williams v. Superior Court In and For County of
Maricopa, 190 Ariz. 80, 945 P.2d 391 (Ct. App. Div 1 1997).

Plaintiff sought an improper collateral appeaL. This Court having already ruled on the
initial pleadings and Motion to Dismiss, it was improper of Plaintiff to proceed and file
substantially identical litigation with identical parties in the Superior Court in a different
county while the Pinal County action was pending. No new circumstances had arisen.
Plaintiff cannot void that clear appearance by his argument that a single count was
dropped or a single party was dropped. "Judge shopping" is strongly frowned upon.
Hibbs v. Calcot Ltd., 166 Ariz. 210, 801 P.2d 445 (App. 1990). See also Smoole v.
Maricopa County, 177 Ariz. 185, 866 P.2d 167 (Tax Ct. 1993) outlining the disapproval
of collateral appeals.

The Notice of Change of Judge is stricken as being untimely. This matter is
permanently assigned to the Honorable William J. O'NeiL.

A Motion to Strike All Defendants was submitted. No good cause showing therefrom,

IT iS ORDERED denying the motion.

An Application for Reversal of Lack of Good Faith Post TRO was filed by Plaintiff. No
good cause showing therefrom,

IT IS FURTHER ORDERED denying the motion.

A Motion to Dismiss was filed by Kondaur and joined by M&I Bank as well as Kondaur
Defendants' Cross-Motion for Summa Jud ment. Oral ar ument is set on the same
on

A Cross-Motion to First Adjudicate Defendants' Standing was submitted. Good cause
not showing therefrom,

FURTHER ORDERED denying the motion.

A Motion to Strike Defendants' Pleadings for That Lack of Standing and a Request to
Hold Defendants' Motion to Quash in Abeyance was submitted;

FURTHER ORDERED denying the motions as no good cause is demonstrated.

Plaintiff confuses standing with jurisdiction. The Court has jurisdiction to hear this
matter and without limitation by state law even though Defendant failed to register as a
foreign corporation. The Supreme Court of the United States has long recognized that
"principles of interstate federalism" dictate limits on the exercise of state court
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jurisdiction. Worldwide Volkswagen Corp. v. Woodson, 444 U.S. 286, 100 Sup. Ct. 559,
62 L.Ed. 2nd 490 (1980). The traditional framework for determining the constitutionality
of the exercise of jurisdiction over persons and things was set forth in Penn oyer v. Neft,
95 U.S. 714, 24 L.Ed 565 (1877). That Supreme Court held that the central inquiry

effectively was "is it there?" In other words, the Court is to ask whether the defendant or
the property sought was within the territorial boundaries of the state. Here there is no
question that the property is in Pinal County. To establish standing, petitioners need
only show a particularized injury to themselves. That is the precise allegation which
Plaintiff argues Defendants have caused them. It is not an issue of whether Defendants
have come into the state and asked for relief. To the contrary, it is Plaintiffs themselves
who are stating that Defendants have injured them. Plaintiffs necessarily then argue
that the Defendants have no right to defend themselves. That argument is nonsensical.

FURTHER ORDERED quashing the Temporary Restraining Order. There was no
justification for Plaintiffs to obtain a temporary restraining order without notice. Nothing
is presented to suggest that Plaintiffs were unaware of how to contact Defendants. To
the contrary, for months they were in litigation with those very defendants in the
companion case. It is an extraordinary abuse of process that Plaintiffs suggest an
inability to inform the very entities they were in active litigation with of their intent to seek
a temporary restraining order. Further, the temporary restraining order was not effective
because it had not been served prior to the trustee's sale occurring. The temporary

restraining order, as a result, was moot. Further, Plaintiff knew of and had received a
Notice of Trustee's Sale. AR.S. §33-811 (C) is clear that when a debtor receives a
notice of a trustee's sale he waives all defenses and objections not raised in an action
that results in the issuance of a court order which had to be obtained prior to 5:00 p.m.
on January 4,2010. That was not done.

FURTHER ORDERED denying the Motion to Reverse Trustee's Sale.

FURTHER ORDERED setting this matter for Status Conference to determine an orderly
process for the Court and the parties to address any other pending motions besides the
Motion to Dismiss. The Status Conference will be conducted after argument on the
Motion to Dismiss.

FURTHER ORDERED that Plaintiffs shall appear in person with documents to
differentiate them. By way of example, an Arizona drivets license, an Arizona
identification card or other forms of identification that have the full name listed with birth
date issued by a government entity.

The Court further having considered the potential Motion to Amend Pleadings as
suggested by one of the Plaintiffs is DENIED as it does not comply with the Rules of
Civil Procedure.
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Mailed/e-mailed distributed copy: 05/26/2010

JAMES MCKINNEY
618 S WICKIUP RD
APACHE JUNCTION AZ 85119

MARK L COLLINS
LAURA SIXKILLER
LARRY 0 FOLKS
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~
BQA (Offi..¡SlI Form 9A) (Chanter 7 Individual or Joint Debtor No A;:;:et rM'Ù (PI07) r";:e Number 4:10 bk 2ß"ln ~~

UNITED STATES BANKRUPTCY COURT District of Arizona

Notice of

Chapter 7 Bankruptcy Case, Meetin2 of Creditors, & Deadlines
A chapter 7 bankruptcy case concerning the debtor(s) listed below was filed on 6/30110.

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect your rights.
All documents filed in the case may be inspected at the bankruptcy clerk's office at the address listed below. NOTE: The staff of the
bankruotcv clerk's office cannot give legal advice.

See Reverse Side For Imnortant Exnlanations
Debtor(s) (name(s) used by the debtor(s) in the last 8 years, including married, maiden, trade, and address):
JAMES MCKINNEY
618 S WICKIUP
APACHE JUNCTION, AZ 85 I I 19

Case Number: Social Security / Individual Taxpayer ID / Employer Tax ID / Other
4:1O-bk-20519-JMM nos:

xxx-xx-73 I 4

Attorney for Debtor(s) (name and address): Bankruptcy Trustee (name and address):
JAMES MCKINNEY TRUDY A. NOWAK
618 S WICKIUP PMB#418
APACHE JUNCTION, AZ 851119 4802 E. RAY RD., #23
Telephone number: PHOENIX, AZ 85044-6417

Teleohone number: 480-759-0524

Meeting of Creditors
Date: August 6, 2010 Time: 01:00 PM
Location: Property Conference Center, 1251 W. Gila Bend Hwy, Casa Grande, AZ

Presumption of Abuse under 11 U.S.C. § 707(b)
See "Presumption of Abuse" on reverse side.

The presumption of abuse does not arise.

Deadlines:
Papers must be received by the bankruptcy clerk's office by the following deadlines:

Deadline to File a Complaint Objecting to Discharge of the Debtor or to Determine Dischargeability of Certain Debts: 10/5/10

Deadline to Object to Exemptions:
Thirty (30) days after the conclusion of the meeting of creditors.

Creditors May Not Take Certain Actions:
In most instances, the filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the
debtor's property. Under certain circumstances, the stay may be limited to 30 days or not exist at all, although the debtor can request the
court to extend or impose a stay. If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be
penalized. Consult a lawyer to determine your rights in this case.

Please Do Not File a Proof of Claim Unless You Receive a Notice To Do So.

Creditor with a Foreign Address:
A creditor to whom this notice is sent at a foreign address should read the information under "Do Not File a Proof of Claim at This Time"
on the reverse side.

Address of the Bankruptcy Clerk's Office: For the Court:
U.S. Bankruptcy Court, Arizona

Clerk of the Bankruptcy Court:
38 S. Scott Avenue Brian D. Karth
Tucson, AZ 8570 1-1704
Teleohone number: (520\ 202-7500
Hours Ooen: Mondav - Fridav 9:00 AM - 4:00 PM Date: 7/7/10
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FIlE. D.l!INAL COUN'lY
""'....:U!WlJOR COURT
'':'''' ii 'Vtl/J:t:S.EY RUIZ ClERK

AUG.J :... 2010

1 JAMES McKINNEY
618 S. Wickiup Road
Apache Junction, Arizona 85119
Propria Persona

2

3

4 IN THE SUPERIOR COURT OF ARIZONA
. PINAL COUNTY5

6 JAMES MCKINNEY, an individual,
JA1vffiS MCKINNEY, an individwll,
Real Parties in Interest

CASE NO.: CV2010-00970

7 NOTICE OF BANKRUPTCY STAY
8 Plaintiffs,

vs.
9

10 KONDAUR CAPITAL CORPORATION,
a Delaware Corporation; KONDAUR

VENTURE X, LLC; an Delaware LLC;
KONDAUR CAPITAL TRUST SERIES
2009-3, a Delaware Statutory Trost;
DEUTSCHE BANK TRUST COMPANY

DELAWARE, a Delaware Corporation;
PAULA CHASTAIN, an individual; PETER
BAI, an individual; FOLKS AND

O'CONNOR, PLLC, an Arizona LLC;
M & I MARSHALL AND ILSLEY BANK,
a Wisconsin Corporation; JENNIFER
MENGES; an individual; JOHN JONES and
JANE DOE JONES, husband and wife, JOHN

DOES and JANE DOES I-X; ABC
CORPORATIONS I-V; and XYZ
PARTNERSlllPS I-V; ABC LLCS i-V, XYZ
TRUSTS I-V;

11

12

13

14

15

16

17

18

19

20

21 Defendants.

22

23

24 TO: 1HE CLERK OF 1HE SUPERIOR COURT AND ALL PARTIES HERETO

25
AND THEIR ATTORNEYS

26



. 3

1 the June 30, 20 IOdate forward, originating from the United States Bankruptcy Court, District

2
of Arizona.

On June 30, 2010, James McKinney informed the Pinal Superior Court in writing and
4

5 by an arranged call that afternoon, that a Chapter 7 bankruptcy in the United States

6 Bankruptcy Court had been filed.

7 Again, notice is hereby given that James McKinney (I) (the borrower), filed
8

bankruptcy. The name and address of the debtor is James McKinney, 618 S. Wickiup, Apache
9

10 Junction, Arizona 85119.

11 All suits and proceedings from alleged creditors are stayed, compelling them to submit

12 to the bankruptcy proceedings, and to file legitimate substantiated proof of claini, if any.
13

Effective of filing,' the bankruptcy stays all proceedings against the Debtor pursuant to
14

15
the Bankruptcy code.

16 Debtor is in the process of securing an attorney.

17
DAlED this 2nd day of August 2010.

18

~ J1fcr¿19

20 James McKinney
Plaintiff Pro Per21

22

23

24

25

26



1 CERTIFICATE OF SERVICE

2
ORIGINAL filed with the Clerk of the Court,

hand-delivered this 2nd day of August 2010, to:3

4
Clerk of the Court

Pinal County Superior Court5

6 A CON of the foregoing was mailed
this 2 day of August 2010 to:

7

8 Mark L Collins

Robert M. Savage
Gust Rosenfeld, P.L.C
One Church Avenue, Suite 1900
Tucson, Arizona 85701-1849

9

10

11

12
Laura Sixkiller
Greenberg Traurig, LLP
2375 E. Camelback Road
Phoenix, Arizona 85016

13

14

15
Larry O. Folks

Kathleen A. Weber
FOLKS & O'CONNOR
Fax 602-256-9101
Phone 602-262-2265
1850 N. Central Avenue # 1140
Phoenix, Arizona 85004

16

17

18

19

20

21

22

23

24

25

26
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SIGNED.

1

2

3

4

5

6

7

8

9

Dated: August 11, 2010

JAMES M. MARLAR
Chief Bankruptcy Judge

IN TIlE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

10 Inre:

11 JAMES MCKINNEY,

12

13

14

Debtor.

Chapter 7

No.4:10-bk-20519-JMM

Adversary No. 4:1O-ap-OI440-JMM

JAMES MCKINNEY,
ORDER

Plaintiff,

24 ... Defendants.

25

26 The pro se Chapter 7 Debtor herein has filed documents with this court "removing"

27 Pinal County Superior Court cases to the United States Bankruptcy Court (ECF No.1). This

28 removal attempt is legally improper for several reasons:

037148 72405037185017



1

2

3

4

5

6

7

1. As a Chapter 7 case, the Debtor is no longer in control of his assets.

The assets, including litigation, are property of the estate. The estate

is now under the complete control of the case Trustee, Trudy A.

. Nowak, Esq. 11 U.S.C. § 541(a); § 323.

Any litigation against the Debtor is stayed. 11 U.S.C. § 362(a). Any

litigation wherein the Debtor is the plaintiff is controlled by the

Trustee. The Debtor has no further voice.

2.

8 3. The Debtor is without legal standing to pursue or continue litigation

9 unless the Trustee abandons it from the estate. 11 U.S.C. § 554.

10 IT is ORDERED that the removal notices filed by the Debtor be, and are hereby

11 declared VOID and of NO EFFECT;! and

12 IT is FURTHER ORDERED that the Clerk of the Bankruptcy Court shall take no

13 action upon said notices, without further order of the court.

14

15

16

17 COPIES to be sent by the Bankruptcy Notification
Center ("BNC") to ilie following:

18
The Honorable William J. O'Neil, Judge, Pinal County Superior Court, P.O. Box 847,19 Florence, AZ 85132-0847 .

DATED AND SIGNED ABOVE.

20 James McKinney

21 Robert M. Savage

22 Laura Sixkiller, Greenberg Traurig, 2375 E. Camelback Rd., Phoenix, AZ 85016

23 Larry O. Folks, Folks & O'Connor, 1850 N. Central Ave., #1140, Phoenix, AZ 85004

24 Office of the U.S. Trustee

25

26

27

28
i. While one of Debtor's notices reference Pinal Superior Court Case CV2010-00970,

it a.ppears the case number may actually be S-1100-CV-200903764 (The Hon. William J.O'Neil). .
037148 72405037185017
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RECEIVED

FEB 2t3 .2011

FILED
_ . CH!~D ~~Jl0CH~

-CLERK Of S\.li'I:.RIOR COURT

2011 JI\N 3 i PH 4: 39

BY ~
OËPUTY

GUST ROSENFELD P.L.C.
One S. Church Ave., Suite 1900

2 Tucson, Arizona 85701-1627
TeL.: (520) 628-7070
Fax: (520) 624-3849
Mark L. Collins, SB #003929 (mcollins@gustlaw.com)
Robert M. Savage, SB #020662 (rsavage@gustlaw.com)

1 LES

3

4

5 Attorneys for Defendants Kondaur Capital Corporation, Kondaur Venture X; LLC,

and Kondaur Capital Trust Series 2009-3, Paula Chastain and Peter Bai
6

7

8

9

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF PINAL

JAMES McKINNEY, an individual,
10 JAMES McKINNEY, an individual,

Real Parties In Interest,

No. CV20LO-00970

11

12

13

Plaintiffs, RULE 54(b) JUDGMENT
ON TIlÉ MERITS

vs.

KONDAUR CAPITAL CORPORATION, a
14 Delaware corporation; KONDAUR VENTURE

X, LLC, a Delaware LLC; KONDAUR
15 CAPITAL TRUST SERIES 2009-3, a Delaware

statutory trust; DEUTSCHE BANK TRUST
16 COMPANY DELAWARE, a Delaware

corporation; PAULA CHASTAIN, an
17 individual; PETER BAI, an individual; FOLKS

AND OICONNOR, PLLC, an Arizona LLC;
18 SECURITY TITLE AGENCY, an Arizona

corporation; M&I MARSHALL AND ILSLEY
19 BANK, a Wisconsin corporation; JOHN DOES

and JANE DOES, husband and wife; JOHN

20 DOES and JANE DOES I-X; ABC
CORPORATIONS I-V; XYZ

21 PARTNERSHIPS I-V; and ABC LLCs I-V;
XYZ TRUSTS I-V,

22
Defendants.

23

24

25

26

The Court has received and considered the Motion for Summary Judgment filed by

. (/;i,
Plaintiffs James McKinney (the "Borrower") and James McKinney (the IIRelative"), the - :¡;:

::a::

@

1



8

9

10

11

12

13

14

15

16

17

18
'.j

19

1

2

3

4

5

6

7

Opposition and Cross-Motion for Summary Judgment filed by the Kondaur Defendants, i the

Joinder filed by Defendant M&I Marshall & Ilsley Bank ("M&I Banklt), and all of the

associated responses, oppositions, replies, and other memoranda. The Court has also received

and considered the Kondaur Defendants Notice of Lodging Form of Judgment and Request

Rule 54(b) Certification of a Judgment on the Merits. Upon full consideration of the issues, the

Court enters judgment as follows:

1. On June 30,2010, the Borrower filed a Chapter 7 Petition for Bankruptcy in the

United States Bankruptcy Court for the District of Arizona ("Bankruptcy Court"). On that same

date, Plaintiffs' filed a purported Notice of Removal in this Court. The Borrower did not,

however, file a Notice of Removal with the clerk of the Bankruptcy Court.

2. Because this action was commenced by Plaintiffs, the automatic stay provisions

of 11 U.S.C. § 362 do not apply.

3. Plaintiffs' attempt to remove this matter to the United States Bankruptcy Court

("Bankruptcy Court") was procedurally deficient because, inter alia, Plaintiffs failed to file a

notice of removal with the clerk of the Bankruptcy Court. See Fed. R. Bankruptcy P. 9027;

Local Rules of Bankruptcy Procedure for the District of Arizona 9027-1... :
4; There are no genuine issues of fact and the Kondaur Defendants and M&I Bank

20 are entitled to judgment as a matter oflaw.

21

22

23

24

25

26

Pursuant to Rule 54(b) Ariz. R. Civ. P. there is no just reason for delay of the5.

entry of a final and appealable judgment on the merits with the Court addressing the Kondaur

i The Kondaur Defendants consist of Kondaur Capital Corporation, Kondaur Venture X, LLC, Kondaiil' t.i'l'~Capital Trust Series 2009-3, Paula Chastain, and Peter Bai. ~:z
tliX
i;;::i
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
:

26

/

Defendants' application for attorneys' fees and costs by separate order.

WHEREFORE IT is ORDERED:

A. Plaintiffs' Complaint is dismissed in its entirety with prejudice;

B. The Notice of Lis Pendens recorded by Plaintiffs in the office of the Pinal County

Recorder at Fee Number 2010-000546 is hereby released and of 

no further effect whatsoever;

C. The Trustor's Revocation of Trusteeship and Constructive Notice recorded by

Plaintiffs in the Office of the Pinal County Recorder at Fee Number 2010-000547 is hereby

DATED:

...i;i,o
;i:...
;;i::.
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Filed on 7/2/20104:09:02 PM

IN THE SUPERIOR COURT
9:42 a.m. Court Convenes

9:53 a.m. Court Adjourns PINAL COUNTY, STATE OF ARIZONA

Date: 07/01/2010

THE HON WilLIAM J O'NEil,
Division: 1
Court Reporter: Laurie Miller

KRISTI YOUTSEY RUIZ, CLERK

By Deputy Clerk: Erica Digiambattista

JAMES MCKINNEY, an individual, Real
parties in Interest

Plaintiff(s),

vs.

KONDAUR CAPITAL CORPORATION, et aI.,

Defendant(s).

PRESENT:

)

) S1100CV201000970
)

)

) MINUTE ENTRY ACTION:
)

)

) ORAL ARGUMENT
)

)

)

)

)

Plaintiff not appearing, neither in person nor by counseL.

Defendants appearing by counsel, Robert Savage, Laura Sixkiller and
Larry Folks.

The Court announces this is the time set for oral argument.

As to the Notice of Removal signed by the Plaintiffs and filed with the Court on June
30,2010,

The Court FINDS the Notice of Removal does not comply with federal law. Plaintiff

cannot file an action in federal court once a state action has been filed; therefore,

IT iS HEREBY ORDERED striking the Notice of Removal filed by the Plaintiff on
June 30, 2010.
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As to the Plaintiffs Objection and Attempt to Clarify the Fact Record for Appeal filed
with the Court on June 30, 2010,

IT IS FURTHER ORDERED striking Plaintiff's Objection and Attempt to Clarify the
Fact Record for AppeaL.

The Court FURTHER FINDS Plaintiff had notice of today's proceeding; however,
failed to appear.

FURTHER ORDERED granting the Motion for Summary Judgment and Motion to
Dismiss filed by counsel for Defendant, Folks and O'Conner, PLLC.

The Court FURTHER FINDS Res judicata does apply to said motion.

The Court FURTHER FINDS Jennifer Menges is not a litigant in this matter;
therefore,

FURTHER ORDERED striking Jennifer Menges from being named on any future
pleadings.

Upon request of counsel,

FURTHER ORDERED withdrawing the Motion to Dismiss as to James McKinney
(The "Relative") filed by Gust Rosenfeld, P.L.C.

The court FURTHER FINDS the parties decline to argue the motions and submit on
record.

FURTHER ORDERED formal judgment and dismissal order shall be signed upon
presentation to the Court.
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Mailed/distributed copy: 7/2/10

JAMES MCKINNEY
618 S WICKIUP RD
APACHE JUNCTION AZ 85119

MARK COLLINS

LAURA SIXKILLER

LARRY 0 FOLKS

Office Distribution:
DIV/1
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RECEIVED

.. FEB 213 .~....-,

LES

IN THE SUPERIOR COURT

PINAL COUNTY, STATE OF ARIZONA

.FILED
... ... .....CHAD Á ROCHE

CLERK Of SUPERIOR 'COURT

2011 JAN 31 PM 4: 39

BY ~
PÛry

Date: 01/31/2011

THE HON DANIEL A WASHBURN,

By Judicial Assistant: Melva J. Watts

P laintiff( S),

) S1100CV201000970
)

)

)

)

)

)

)

)

)

)

NOTICE OF COURT RE-AFFIRMING
PRIOR JUDGMENT AND AWARD OF
ATTORNEY'S FEES AND COSTS

JAMES HOWARD MCKINNEY, et ai',

vs.

KONDAUR CAPITAL CORPORATION, et al.,

Defendant(s).

The Court having reviewed the file, including (i) Defendants' Form of Judgment lodged
November 23, 2010, (ii) Plaintiffs' Objections to Judgment and Defendants' Proposed Form of
Judgment and (iii) other related responses and objections to the Form of Judgment, finds.às
follows:

1. . On July 26, 2010 Judge William O'Neil signed a form of Judgment submitted by
Defendants entitled "Rule 54(b) Judgment on the Merits." It appears the judgment was

not sent to the parties and not filed with the clerk. The judgment, however, was found
within the file. A copy of this Judgment will be filed and sent to all parties along with
this minute entry.

2. On November 29, 2010 Judge William O'Neil issued a minute entry order awarding
Defendants' attorneys' fees in the amomit of $44,066.30 and costs in the amount of
$464.40.

3. The Court is not inclined to sign another form of judgment.

Therefore, the Court re-affirms Judge William O'Neil's Judgment signed on July 26,2010 and
Defendants' award of attorneys' fees and costs ordered by minute entry on November 26, 2010.
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Furthermore, given the fact the Judgment has not been mailed to the parties until now, the date of
entry of the judgment shall commence on the date of this minute entry for purposes of pro-trial
motions and prosecuting appeals.

Signed this 31 st Day of January, 2011

Mailed/e-mail distributed copy: 01/3112011

JAMES MCKINNEY
618 S WICKIUP RD

APACHE JUNCTION AZ 85119

MARK COLLINS
ATTYATLAW

LAURA SICKILLER
ATTYATLAW

LARRY 0 FOLKS
ATTY AT LAW

OFFICE DISTRIBUTION:
JUDGE/DANIEL A. WASHBURN
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